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The report of the committee of the National In- 
dustrial Traffic League on “Uniform Classification,” 
which appears elsewhere in this issue, is of espe- 
cial interest on account of its recommendations 
relative to the early and frequent publication of 
such changes as are being made by the Uniform 
Classification Committee. It appears, quite nat- 
urally, that these recommendations are being gen- 
erally adopted by the Official Classification Com- 
mittee and the Western Classification Committee, 
and the present committee takes the ground that 
sufficient opportunity is not being afforded the 
shipping public to be heard, particularly with refer- 
ence to ratings. This committee asks only that as 
soon as recommendations are agreed upon they be 
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submitted by monthly publication to the considera- 
tion of the shipping public, to the end that the 
latter may have opportunity to file in writing with 
the Uniform Classification Committee such objec- 
tions as they may have, together with the reasons 
therefor. A quotation from an address upon an- 
other subject, which also appears elsewhere, seems 
to be capable of application in the present case: 
“Tt is well to be upon the ground when these 
propositions are acted upon. It is better to fore- 
stall an action that will affect your interests ad- 
versely than to depend upon righting the evil after- 
wards.” Which, in the present application, means 
that the shipping public should have every regson- 
able opportunity to be heard before such action is 
taken as may unfavorably affect its interests. 


THE COMMERCIAL TRAFFIC MANAGER. 


Though it is somewhat of an ideal commercial 
traffic manager that Commissioner Gothlin depicts 
in his address, delivered before the members of the 
National Industrial Traffic League, it must be con- 
fessed that his ideal is not unattainable. It may 
even be admitted that there are some traffic man- 
agers whose work goes far to support the possi- 
bility of following out the specifications given and 
to show the beneficial results of labors carried on 
in this spirit. 

In general, Mr. Gothlin specifies the three inter- 
ests that the commercial traffic manager has to 
conserve as those of his employer, his locality, and 
the shipping public generally. It may be conceived 
that the man who best conserves the interests of 
his employer would be likely to be most successful 
from a worldly point of view, but it is not neces- 
sarily so. It is shown in the address in question that 
these interests ought to coincide. It may also be 
inferred, if our premises are correct, that the best 
commercial traffic manager is he that does the most 
toward making these interests coincidental. Surely, 
this specification is not ideal in the sense that it is 
founded upon an idea only, and is not capable of 
realization. On the contrary, there are many mem- 
bers of the body before whom the address was de- 
livered, who, by their membership therein and ac- 
tivity in the affairs of the organization, are doing 
much to bring about a recognition of the desirability 
of operating upon the lines here laid down. 

The necessity of taking a broad view of his field, 
geographically speaking, is shown by the explana- 
tion given of the fact that a competitor is not neces- 
sarily your next-door or next-town neighbor, but 
may be a thousand miles away, and yet, so far as 
common markets are concerned, he may have such 
advantages of rates or other conditions as to enable 
































































him to reach those markets on more favorable terms. 
The solution of the sometimes exceedingly difficult 
problem of trying to eliminate one discrimination 
without creating another constitutes one of the 
labors of the traffic manager, but it is to be classi- 
fied under the first and second of the three heads 
above given. 

It will be generally’ recognized that the really 
efficient commercial traffic manager comes to the 
front in the line of his obligation toward the general 
public, which may be manifested in efforts to attain, 
as our authority has it, “a relative situation, so far 
as transportation is concerned, from all points of 
production to all markets.” At first thought, this 
suggests an altruistic attitude such as is seldom 
recognized in business transactions; but upon fur- 
ther consideration it appears, like most manifesta- 
tions of altruism, to amount rather to a form of 
enlightened selfishness through which one is en- 
abled to unite with himself the co-operation of 
others whose needs are similar. 

It is possible that the qualifications and fields of 
effort of the ideal traffic manager, as set forth in 
the address referred to, would be more generally 
recognized as altogether desirable, if all commercial 
traffic officers were as open-minded with reference 
to the general fairness of railways as corporations 
and railway men as individuals as our author seems 
to be. This is perhaps the more noteworthy when 
it is remembered that the speaker was for eight 
years traffic manager for a large manufacturing con- 
cern and is now chairman of the Ohio Public Serv- 
ice Commission, in either of which positions it 
would not be inconceivable that one should get the 
notion that no good thing could come out of a rail- 
way organization. This assurance of a general con- 
dition of righteousness on the part of railway offi- 
cers, however, gives a courage of conviction when 
any supposed rectified, which 
counsels and supports a vigorous struggle to attain 
the end sought and ultimately secures the regard, 
rather than the enmity of the railway official. Mr. 
Gothlin says: 


wrong is to be 


“As a rule, I have found railroad 
officials inclined to be fair. 
ceeded in making them see 


I have not always suc- 

things through my 
spectacles, but I am charitable enough to accord 
every man a right to his own opinion and to respect 
him for his convictions, even though he differ with 
me on a disputed question. If you establish a 
reputation for fairness, if your actions are such as 
to cause those with whom you deal to realize that 
you are sincere, that you do not favor tricky 
methods, you will retain the respect of railroad offi- 
cials, no matter how vigorously you insist upon 
your rights, and you need never fear retaliatory 
actions on their part.” 





THE TRAFFIC WORLD AND TRAFFIC BULLETIN 





Vol. VIII, No. 21 





From all of which it appears that the specifica- 
tions for a commercial traffic manager are not so 
different from those for a rather large man in any 
other class of business, provided there is also added 
the requisite knowledge of tariffs, traffic policies 
and transportation law. 


Facilitates Cuban Shipments 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. ¢. 

Washington, D. C., November 17.—Brief mention was 
made ‘on page 499 of THe Trarric Wortp for Sep- 
tember 25, 1911, of arrangements that had been made 
by the Cuban government for facilitating the handling 
of shipments between the United States and _ that 
country. 

A translation of the official circular sent out by 
the secretary of the treasury of the Cuban government 
reads as follows: 

“As this department wishes, on the one hand, to 
facilitate business, and, on the other, to procure strict 
compliance with the law; and in order to avoid delays 
incident to the requirement, under article 58. of the 
Consular Fees Law in force, that the shipper shall 
present at the proper consulate, for viseing, the set of 
bills of lading covering each shipment of merchandise, 
or incur the penalty prescribed by article 59 of that 
law for failure to comply with said requirement; hav- 
ing consulted the Department of State in the matter, 
and obtained its consent, it is hereby resolved to au- 
thorize shippers to present, when it suits their interests 
to do so, for viseing, instead of such set of bills of lading, 
an exact copy thereof, bearing upon its face in indelible 
letters, the following statement: ‘This consular bill 
of lading is not negotiable, and is valid only for cus- 
toms purposes.’ 


“Importers, must, upon declaring goods for entry 
in the respective custom house, present, along with 


the copy of the bill of lading certified by the consul, 
the original which they receive’ as consignees, or which 
is indorsed to them by the consignee, appearing on 
the face of the bill of lading, or which is duly indorsed 
in ease of consignment to order; and to that end 
collectors of customs will reject all copies that do not 
fill this requirement, as prescribed in articles 94 and 
95 of the Customs Regulations in force 

“Collectors of customs of the republic will not 
accept entries where only the copy certified by the 
consul is filed, inasmuch as said copy is valid onl) 
as a voucher for the due payment of consular fees, as 
prescribed by law, and in no case is valid for the 
release of the merchandise described therein, for which 
shall be necessary the joint presentation therewith of 
the original bill of lading which accredits the holder 
as owner of the merchandise. 

“In all cases where the terms of this circular are 
not fulfilled, you will proceed as prescribed by law in 
such cases. 

“IT have the honor to communicate the foregoing to 
you for your information and execution. This circular 


‘shall become effective on the date of its publication in 


the Gaceta Oficial de la Republica. Please acknow!- 
edge receipt for record in the proper dossier.” 
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RAILWAY SITUATION CLEARING UP 
THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING. WASHINGTON, D. C. 
Washington, D. C., November 17.— 
Those who have predicted that the 
prevalence of much regulation of rail- 
ways on the part of both the Inter- 
state Commerce Commission and the 
state commissions would have disas- 
trous results, and have attributed the 
general depression in railway affairs 
to these causes, will find little satis- 
faction in the statement which appears 
from so many sources that its author- 
ity cannot be doubted, that railways are preparing to invest 
considerable sums in equipment. It is true that for two 
or three years there has been very little expenditure for 
this purpose, 

It was pointed out in a statement referred to in the 
issue of THE TRAFFIC WorRLD for November 11, emanating 
from the president of the Railway Business Association, 
that there has been a marked change in the attitude of 
state legislatures during the last year toward the railroads. 
It was also pointed out in that issue that there had been 
very little legislation on the part of the states with refer- 
ence to railrays as compared with the actions of previous 
years. 





An eastern contemporary suggests that while some will 
attribute this change to inevitable reaction, and the pur- 
chases of equipment to a necessity of operati-n, there may 
be another better explanation to be found for it. The state 
of uncertainty in which railways have stood appears to be 
rapidly passing. In the last few years the states have 
found themselves anticipated in the matter of railroad reg- 
ulation by the Interstate Commerce Commission. In other 
words, the two forms of commission are getting nearer to- 
gether. While in certain instances there is more or less 
conflict of opinion as to state and federal rights in the 
matter of interstate and intrastate operation, yet in gen- 
eral there is a tendency on the part of all parties to har- 
monize their actions. 


There is another point in this connection. During the 
last few years, whether due to the matter of regulation or 
not, there has come about a much better understanding 
between shippers and railroads and on the part of the pub- 
lie generally with reference to railroads. The public has 
been disposed to be more liberal. It has been discovered 
also, as was pointed out in the previous issue, to which 
reference was made, that politicians have ceased to find 
antagonism to railroads a profitable platform upon which 
to base theircampaigns. The legislatures have become more 
sympathetic and much less inclined to consider that what- 
ever the railroad companies did or proposed to do was 
necessarily wrong, because it was done by a railroad cor- 
poration. It is true that the decisions of neither the Inter- 
state Commerce Commission for the state commissions 
have been at all times satisfactory to the carriers. Com- 
missioners, being human, are liable to make mistakes of 
judgment. However, a consideration of the number of re- 
forms that the railroads have put in force without protest 
at the request of either the Interstate Commerce Commis- 
sion Or some state commission seems to indicate that in 
most eases they are willing to believe that the commission 
ers acted upon their best judgment, and without any inten- 
tion of burdening them with unnecessary restrictions. 
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This latter point is emphasized by the small number of 
cases which have been appealed to the recently established 
Commerce Court. 

Reference was made in the beginning of this letter to 
the fact that railroads are gradually beginning to buy new 


equipment. The number of new cars ordered during the 
year, about sixty thousand, as stated in some estimates, is 
much smaller than the quantity of cars usually ordered. 
This has varied in comparatively recent years from 135,000 
to about 200,000 cars for the year, It is still possible, however, 
that the record of this year may not be so far behind that 
of previous years. Within the last six years a similar state 
of affairs prevailed. The orders which were placed for 
cars up to the first of October were, if memory serves cor- 
rectly, not so great in number as the number above given, 
but before the beginning of the next year the number had 
been increased so as to leave the record for the year fairly 
on a par with that of previous years. It has been mentioned 
in some public prints that there has been comparatively 
little rail bought. It is the custom of very many railroads 
to place their orders for new rails somewhere near the 
close of the year, with arrangement for deliveries at such 
time during the subsequent year as renewals may require 
There is plenty of time before the end of the current year 
for orders for new rails to equal those of previous years, 
and for orders for new equipment to approach at least the 
numbers of orders placed in previous years. 

To return to the original statement, there appears to 
be some ground for the belief that regulators are appre- 
ciating more fully the difficulties surrounding opera- 
tion of the carriers and that their regulations are based 
upon this knowledge. At the same time the railroads 
are gradually becoming accustomed to a certain amount 
of restraint and are willing to abide by the decisions that 
seem to be demanded by the general public. F. W. L. 


Must Sell Commutation Tickets 3 





Trenton, N. J., November 17.—Following an inves- 
tigation into commutation services, the public utilities 
commission of the state has issued the following order: 

“Each railroad company affording intrastate commuta- 
tion service from points in New Jersey to Jersey City or 
Hoboken, N. J., when request is made upon it and proper 
payment is tendered therefor, is ordered to sell tickets 
for said commutation service, specifically designating 
in every case both termini of the journey. Said car- 
riers are directed to publish rates for such commutation 
service, designating both termini specifically, and to file 
schedules of such rates with this commission. 

“Each railroad company carrying in intrastate jour- 
neys passengers to or from Jersey City, or to or from 
Hoboken, at special rates, is hereby ordered to publish 
said rates, naming or indicating both termini specifically, 
and upon request and proper tender of payment to sell 
such special rate tickets, designating thereon both 
termini specifically, and to file schedules of such rates 
with this commission.” 

This order is to become effective December 1. 


AVERAGE DELAY 1.36 DAYS. 
Virginia, Minn., November 17.—The average delay 
for cars held in Missabe Range Demurrage Bureau ter- 
ritory during October was 1.36 days per car. The reports 


show that 4,127 cars were tracked during the month. 
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DECISIONS OF COMMISSION 


Interstate Commerce Commission Hands Down 
Rulings on Contested Cases 


Will Not Dismiss Complaint 


OPINION NO. 1658. 
No. 3716. 
(21 I. C. C. Rep., 558.) 
LEON E. LUM 


‘VS. 
GREAT NORTHERN RAILWAY COMPANY. 


Submitted October 18, 1911. Decided November 7, 1911. 


Upon motion of defendant to dismiss the complaint without 
further hearing; Held, That the Commission does not 
regard as material the allegation that complainant could 
not possibly ship ore within two years of the effective 
period of an order of this Commission. If the Commission 
preseribes a reasonable rate to-day for the movement of 
traffic which possibly may not move within two years, and 
the railway company refuses voluntarily to continue that 
rate for a period longer than two years, it becomes the 
plain duty of the Commission to institute a new investiga- 
tion at the proper time and prescribe a rate which shall 
be just and reasonable under the circumstances and con- 
ditions prevailing at such time. Any man who is situated 
as is this complainant has a right to know what the law- 
ful published rate on kis proposed product is and will be 
for a reasonable period of time in the future. The Com- 
mission cannot deny the right of the complainant to secure 
the publication of a rate in advance of far-reaching and 
consequential business arrangements which can be profit- 
ably made when predicated upon one rate and which can- 
not vossibly be made on a commercial basis when predi- 
eated upon a higher rate. The motion is overruled and the 
ease will proceed to a determination in accordance with 
the act. 

Leon E. Lum for complainant in person. 


E. C. Lindley for Great Northern Railway Company. 


Report of the Commission on Motion to Dismiss. 


MEYER, Commissioner: 

The complaint alleges the publication of an unrea- 
sonable rate for the transportation of iron ore from Grand 
Rapids, Minn., to Allouez Bay, in the city of Superior, Wis. 
A partial hearing was had at Superior on July 11, 1911, at 
which time the testimony of complainant was submitted. 
Upon the conclusion of complainant’s testimony the coun- 
se] for defendant made a motion to dismiss the complaint, 
in support of which the following propositions were ad- 
vanced: 

(1) “The Commission has no jurisdiction on the rec- 
ord before it to enter an order prescribing a just and 
reasonable rate for the transportation of ore over the line 
of the Great Northern Railway Company from Grand Rap- 
ids, Minn., to Allouez Bay, Wis., and requiring the Great 
Northern Railway Company to publish and maintain such 
a rate for a period of two years.” 

(2) The defendant alleges in substance that the com- 
plaint is filed for an ulterior purpose and that the Commis- 
sion should decline to lend assistance to the furtherance 
of the purpose which the complainant desires indirectly to 
accomplish. 

(3) “The petition seeks the establishment of a rate 
from a point within a common-rate territory. Thirty mil- 
lion tons of ore move annually from other points in the 
common-rate territory. No actual shipper has appeared to 
complain of the present rate from the common-rate terri- 
tory. It is the duty of the Commission, in the absence of 
any complaint from any party actually interested in the 
common-rate adjustment and in the absence of any evi- 
dence tending to show the unreasonableness of the present 
rate, to dismiss the complaint.” 


Vol. VIII, No. 21 






The motion to dismiss was argued before the Presiding 
Commissioner, but because of the importance and novelty 
of some of the questions raised it was deemed desirable 
to hold the decision in abeyance and to have the motion 
argued before the Commission en banc. The matter was 
set for argument on October 18, 1911, but because of the 
unavoidable absence of the complainant, counsel for de- 
fendant refrained from making oral argument and the 
matter was thereupon submitted to the Commission for 
its decision. 

Briefly described, and disengaged from legal terminol- 
ogy, the situation seems to be substantially as follows: 

Grand Rapids is a town of about 2,300 people, situated 
on the so-called ore line of the Great Northern Railway in 
the Mesaba ore district. The ore lands of the complainant 
are located approximately 31% miles from the station at 
Grand Rapids. Other ore lands lie between the complain- 
ant’s and the station as well as beyond the same. 

The rate at present in effect from Grand Rapids to 
Allouez is 8.1 cents per 100 pounds—minimum, 50,000 
pounds—this being the regular Class D rate provided by 
Western Classification, and is published in Great Northern 
Tariff, I. C. C. No. 3385. A commodity rate of 80 cents per 
ton prevails from points in the territory in which Grand 
Rapids is situated to the head of the lake. The defendant 
has heretofore refused to publish a commodity rate appli- 
cable to Grand Rapids and apparently takes the position 
that it cannot be required to publish such a rate until] ore 
shall actually be offered for shipment. In defendant's 
brief the statement is made that it is willing to publish 
and maintain a rate for the transportation of iron ore from 
Grand Rapids that will be in line with its rates for similar 
transportation from other points on the Mesaba range. 
This commodity rate of 80 cents per ton, applicable from 
points other than Grand Rapids, is published in Great 
Northern Tariff, G. F. O. 22252, I. C. C. No. A-3303. 

The complainant is one of a number of owners of ore 
lands and of leases of ore lands in the vicinity of Grand 
Rapids, Minn. Together with his associates he has spent 
about $50,000 in work preliminary to the opening of the 
mines. The actual opening and operation of them, it is 
stated, will require an expenditure of some hundreds of 
thousands of dollars. The investment in the lands owned 
and leased, and upon which the preliminary work has been 
done, can yield no return unless additional money is in- 
vested and the properties are put into actual operation, so 
that ore can be shipped in relatively large quantities. 
Much of the ore is of a low grade, and approximately 
2,000,000 tons are said to be of a higher grade. For pres- 
ent purposes we do not believe it to be necessary to deter- 
mine the definite quantities and qualities of the ores which 
complainant believes he can ship under reasonably 
favorable conditions. The burden of his complaint is 
that the published distance tariff rate of 8.1 cents per 100 
pounds depresses the value of his lands so that it is impos- 
sible for him and his associates to sell, lease or develop 
the same. 

Every prudent man informs himself regarding freish' 
rates before he establishes a business of any kind, espe 
cially one involving a heavy fixed investment. It is obvious 
that it may be profitable to mine ore when the rate is 5” 
cents per ton, while it may be absolutely impossible to 
secure money for the development of a mine when tle 
only available published rate is $1.60 per ton. It is fur 
ther possible that if a rate of 80 cents per ton does 10! 
make it profitable to develop certain lands, a lesser rate 
might accomplish this end. In other words, a difference 
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in the rate of transportation may determine whether cer- 
iain ore lands have commercial value or not; whether 
they shall be developed or lie idle. 


Without in the least questioning the good faith of the 
statement, the promise of the defendant to publish a rate 
in line with the then established rate from common terri- 
tory when complainant’s mine shall have actually been 
opened and ore offered for shipment, can scarcely be re- 
garded as sufficiently definite and certain to warrant hun- 
dreds of thousands of dollars being invested upon the 
strength of it. If it is necessary, under the act to regulate 
commerce, to have the freight actually upon the ground 
before the Interstate Commerce Commission can assume 
jurisdiction and prescribe a just and reasonable rate, what 
is there to prevent a railway company, if its agent should 
see fit to resort to such perversity, from refraining to pub- 
lish a rate on potatoes, for instance, until the potatoes are 
actually within sight and from refusing to publish such a 
rate before the potatoes are planted, or while they are 
being cultivated and growing, and after they have been 
dug out but not yet brought to the station? What is there 
to prevent a railway company from refusing to publish a 
rate on grain, not before the grain land is purchased and 
plowed, not before the grain is ripe, nor before it is har- 
vested and threshed, but not until after it has been sacked 
and stands at the side of the car ready to be loaded? In 
other words, the weakness of defendant’s position in this 
respect seems to lie in its- denial, as a matter of principle, 
of the right of a complainant to secure the publication of 
a rate in advance of far-reaching and consequential busi- 
ness arrangements which can be profitably made when 
predicated upon one rate, and which cannot possibly be 
made on a commercial basis when predicated upon a 
higher rate. In our opinion any man who is situated as 
is this complainant has a right to know what the lawful 
published rate on his proposed product is and will be for a 
reasonable period of time in the future. 


Defendant lays much stress upon the allegation that 
complainant could not possibly ship ore within the two 
years of the effective period of an order of this Commis- 
sion. We do not believe that this is a material point. If 
the Commission prescribes a reasonable rate to-day for 
the movement of traffic which possibly may not move 
within two years, and the railway company refuses volun- 
tarily to continue that rate for a period longer than two 
years, it becomes the plain duty of the Commission to 
institute a new investigation at the proper time and pre- 
scribe a rate which shall be just and reasonable under 
the circumstances and conditions prevailing at such time. 
It is to be noted, however, that the complainant believes 
that he can make sufficient progress in developing certain 
of his properties to ship ore within about eight months. 

With respect to the contention of defendant that com- 
plainant is not qualified to make a complaint, and that, in 
the absence of any complaint from any party actually 
interested, this proceeding should be dismissed, we call 
attention to the last sentence of section 13 of the Act to 
regulate commerce: 


No complaint shall at any time be dismissed because of 
the absence of direct damage to the complainant. 


The fact that all of the carriers operating in the Me- 
Saba district and all of the carriers and parties interested 
in the ore rates are not made parties to this proceeding 
is immaterial in its bearing upon the legality of this com- 
Plaint. A complainant cannot be expected to search pub- 
lic and private records with the view of discovering all 
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parties that may be interested in a certain proceeding. 
Full publicity attends every step of all proceedings before 
the Commission, and it must be assumed that parties in- 
terested will take notice of what is going on. Other par- 
ties interested may intervene in the present proceeding if 
they so desire. 

Quite a little is said in defendant’s brief to the effect 
that complainant does not come before the Commission 
with clean hands. There are cases in which “tainted 
hands” unquestionably justify and compel peremptory dis- 
missal. We are not advised to what extent, if any, it may 
be possible to associate moral obliquities with this pro- 
ceeding. It is the duty of the Interstate Cammerce Com- 
mission to inquire into the vital point at issue, to-wit, the 
reasonableness of the published rate on ore between Grand 
Rapids and Allouez. In our opinion the complainant in 
the present proceeding was clearly within his legal rights 
when he filed his complaint, and it is the duty of the Com- 
mission, after full hearing and investigation, to render a 
decision with reference to the reasonableness of the rate 
under attack. If the complainant has ulterior motives, or 
hopes for indirect benefits not directly arising out of the 
rate in controversy, that is a matter which should not 
restrain this commission from performing its plain duty 
under the law. We express no opinion with refeernce to 
the merits of controversies which may have arisen in the 
past between the contending parties, nor do we consider 
it our duty to inquire into the equities of transactions not 
connected with the issues before us. 

The motion to dismiss is overruled and the case will 
proceed to a determination in accordance with the Act. 


Not Within Commission’s Jurisdiction 


OPINION NO. 1654 
No. 3555. 
(21 I. C. C. Rep., 536.) 
BUFFALO HARDWOOD LUMBER COMPANY 
vs. 
BALTIMORE & OHIO SOUTHWESTERN RAILROAD 
COMPANY ET AL. 


Submitted April 17, 1911. Decided October 9, 1911. 
Complaint asking reparation on account of failure of defend- 


ants to allow for the weight of water absorbed by certain 
shipments of lumber transported from Cincinnati, Ohio, to 
Buffalo, N. Y., dismissed. 
William H. Frederick for complainant. 
Morison R. Waite for Cincinnati, Hamilton & Dayton 
Railway Company. 
Report of the Commission, 
BY THE COMMISSION: 


The complainant is a corporation engaged in the 
lumber business and has its principal office in Buffalo, 
N. Y. By petition, filed September 28, 1910, it alleges 
that the charges collected by defendants for the trans- 
portation of 21 carloads of lumber from Cincinnati, O., 
to Buffalo, N. Y., were unreasonable. The matter was 
first presented to the Commission on July 9, 1909. 
Reparation is asked. 

Between March 20 and April 1, 1908, complainant 
shipped by barge from Brevoort, Miss., to Cincinnati, 
O., a cargo of rough oak, gum, and cypress lumber. 
Upon arrival at Cincinnati this lumber was transferred 
into 37 cars, 21 of which were shipped to Buffalo, N. Y., 
via the Baltimore & Ohio Southwestern Railroad: Cin- 
cinnati, Hamilton & Dayton Railway; and New York, 
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Chicago & St. Louis Railroad. Based on a weight of 
1,053,200 pounds and a rate of 10 cents, freight charges 
amounting to $1,053.20, together with $173.25 transfer 
charges, were collected. There is no complaint against 
the transfer charges or against the rate. The complaint 
is directed solely at the weight used in assessing freight 
charges, complainant contending that some of the lum- 
ber became water soaked at Cincinnati and that an 
allowance should be made for the water absorbed, 

At the time these shipments moved, the Baltimore 
& Ohio River & Rail Transfer Company operated a 
transfer at Cincinnati, O. The property of this com- 
pany consisted of an incline track extending along the 
shore and down into the river at an angle to the water. 
By means of a windlass and cables, cars were let down 
this track to the barge. The transfer company per- 
formed the physical transfer of the lumber from the 
barge into the cars, drew the cars up the incline to 
a point of intersection with the Baltimore & Ohio 
Southwestern Railroad switching track, and for its 
services a charge of 75 cents per thousand feet was 
made in accordance with tariff filed by that company 
with the Commission. The Baltimore & Ohio South- 
western Railroad switched the cars to the Cincinnati, 
Hamilton & Dayton Railway, the charge for this service 
being absorbed by the latter carrier. Memorandum or 
switching bills of lading for these shipments, showing 
destination as Buffalo, were issued by the Baltimore 
& Ohio Southwestern Railroad. These documents were 
exchanged for regular bills of lading at the office of 
the Cincinnati, Hamilton & Dayton. «Some of the bills 
of lading showed Baltimore & Ohio Southwestern Rail- 
road as consignor, while others showed Buffalo Hard- 
wood Lumber Company. All of the bills of lading 
ealled for transportation from Cincinnati to Buffalo, 
N. Y., and the billing indicated that the transfer charges 
had been advanced. No receipt seems to have been 
issued by the transfer company. 

In transferring lumber from barges into cars at 
Cincinnati, it is customary to load two cars at the 
same time, and that was done in this case. Due to 
heavy rainfalls, the river had risen and the transfer 
company so placed some of the cars on its incline track 
that their floors were about 18 inches under water. 
Complainant contends that the lumber placed in such 
cars absorbed water to the extent of 148,723 pounds, 
and that for this additional weight no allowance was 
made in the imposition of freight charges. At destination 
complainant weighed, dry, 1,000 feet of each kind of 
lumber shipped, applied such weights to the respective 
aggregate number of feet in the 21 cars and obtained 
an estimated dry weight of 904,477 pounds. The figure 
which complainant contends represents the water ab- 
sorbed in the cars is the difference between such esti- 
mated dry weight and the billed weight of 1,053,200 
pounds, Complainant admits that the lumber was trans- 
ported from Brevoort, Miss., to Cincinnati, O., in an 
open barge; that it was subjected to rainfall en route 
to Cincinnati; and that the actual transfer from the 
barge into the cars was accomplished during. a heavy 
rain. No calculation is made for the amount of moisture 
thus absorbed. Complainant does not contend that 


the actual weight of the lumber was less than the 
weight upon which charges were based, but alleges, in 
effect, that the negligent action of the transfer com- 
pany rendered the lumber more than a hundred thou- 


Vol. VHI, No. 21 





sand pounds heavier than it should have been. That 
none of the other defendants could be held responsible 
for such alleged negligent action seems clear, and no 
reason appears why they are not entitled to freight 
charges based upon the actual scale weight of the 


lumber transported. The switching charges imposed 
by the Baltimore & Ohio Southwestern Railroad were 
not affected by the weight of the lumber, and those 
imposed by the transfer company were based upon the 
number of feet of lumber transferred and were strictly 
in accordance with its tariff properly filed with the 
Commission. It therefore does not appear that any 
provision of the Act to regulate commerce has _ been 
violated. 

Under all the circumstances we are of opinion that 
the facts before us do not disclose any basis upon which 
an order for reparation might be issued. The Com. 
mission is without authority, under the Act, to award 
damages for negligence of the kind here alleged, such 
matters being within the jurisdiction of the courts. 
The complaint must be dismissed, and it will be so 
ordered. 


Rehearing in Transit Case Denied 


—_— 


OPINION NO. 1656 
No. 1828. 
(21 I. C. C. Rep., 541.) 
DOUGLAS & COMPANY 
vs. 
CHICAGO, ROCK ISLAND & PACIFIC RAILWAY 
COMPANY ET AL. 


Submitted October 18, 1911. Decided November 6, 1911 


Petition for rehearing denied. 


Report of the Commission on Petition for Rehearing. 
CLARK, Commissioner: 

In this case there was an original proceeding, Doug: 
las .& Co. wa. 'C., B.-L. & P. Ry. -O6.,- 1622. C.. C. Rep. 
232, and a supplemental proceeding, Douglas & Co. Vs. 
Oo Bk &:B BR: Co, tt 1..c: CC Res. 2. 

Complainant now petitions for rehearing. A _ wis: 
take in the record is alleged in that the opinion states 
that the supplemental proceeding was filed January 26, 
1911, instead of January 26, 1910. A clerical error in 
this date did occur, but it does not at all control, or 
to important degree affect, the conclusions reached, 
which would have been the same if the date had been 
correctly stated. The supplemental complaint was filed 
July 26, 1910. 

The petition for rehearing contains statements and 
strictures which seemingly could be made only under 
a misconception as to the powers of the Commission. 

The contentions are presented: 

(a) That in the original proceeding the Commission 
found the rates and the regulations in connection there- 
with which existed at the time the transit privileges 
were withdrawn, and which were restored after our de 
cision in the original proceeding, to be reasonable. 

(b) That the second withdrawal of transit privi- 
-leges was a defiance of the Commission’s original deci- 
sion and that, as a result of that decision, the defend- 
ants were bound to continue for a period of two years 
the rates which were in force when the transit privi- 






; 


Novembe 


leges W 
stored \ 
unless tl 

(c) 
should t 

(d) 
report il 
is not a 
tion wit 

In t 
alleged : 
rested i 
been wi 
leges W 
competit 

In § 
that the 
order tt 
in the ¢ 
ing lang 


We | 
remove t 
serve the 
ence bet 
We shal 
defendan 
a pian fo 
ant, and 
ing such 


The 
found t 
been wi 
us that 
and the 
entered 

Sub 
competi 
found t 
transit 
supplem 
proceed 
unjust | 
existing 

In | 
testimo: 
the rea 
Was sir 

In 
was pr 
the he: 
mission 
tention 
as to 
individ 
to bros 
the rat 
hear it, 


I ar 
Made in 
been int 

Co} 
it of ( 
concept 
rates, 
the rec 

Th 
find an 
the (x 
of the 





. That 
nsible 
nd no 
freight 
of the 
nposed 
were 
those 
on the 
strictly 
th =the 
tt any 
; been 


m that 
which 
Com- 
award 
l, such 
courts. 
be so 


nied 


>. 1656 


WAY 
1911 
aring. 


* Doug: 
i 


>. Rep. 
Co. Vs. 


A mis. 
1 states 
lary 26, 
srror in 
trol, or 
reached, 
ad been 
as filed 


nts and 
y under 
ission. 


amission 
n there- 
rivileges 
our de- 
le. 

it privi- 
lal deci- 
defend- 
yo years 
it privi- 





November 18, 1911 








leges were originally withdrawn and which were re- 
stored with the restoration of the transit privileges, 
unless they secured a rehearing and a different decision; 

(c) That the original decision of the Commission 
should be enforced; 

(d) That there is error in the statement in our 
report in the supplemental proceeding that complainant 
is not at a disadvantage in purchasing corn in competi- 
tion with others, 

In the original proceeding unjust discrimination was 
alleged and was found to exist, the foundation of which 
rested in the fact that certain transit privileges had 
been withdrawn from complainant, while similar privi- 
leges were still accorded to some of complainant’s 
competitors. 

In such a case the Commission may properly order 
that the discrimination be removed. It may not properly 
order that a transit privilege be accorded. The report 
in the original case therefore concluded with the follow- 
ing language: 

We desire to leave defendants reasonable opportunity to 
remove the unjust discrimination in such manner as will best 
serve that purpose. We desire to leave opportunity for confer- 
ence between defendants and complainant if that be desired. 
We shall, therefore, issue no specific order at this time. The 
defendants may, on or before June 15, 1909, submit for approval 
a pian for removing the unjust discrimination against complain- 


ant, and if that is not done the Commission will consider enter- 
ing such an order as will accomplish that object. 


The defendants removed the discrimination that was 
found to exist by restoring transit privileges which had 
been withdrawn from complainant. Complainant advised 
us that adjustment satisfactory to it had been made, 
and therefore no order was necessary and none was 
entered in the original proceeding. 

Subsequently, having readjusted the arrangements at 
competing points at which discrimination was originally 
found to exist, defendants again withdrew some of the 
transit privileges accorded complainant. Thereupon a 
supplemental complaint was filed and supplementary 
proceedings were had under the original case, and, no 
unjust discrimination being found in the situation then 
existing, the supplemental complaint was dismissed. 


In the original case no complaint was presented, no 
testimony was offered, and no finding was made as to 
the reasonableness or unreasonableness of any rate. It 
was simply and purely a question of discrimination. 

In the supplemental complaint the same question 
was presented—solely that of unjust discrimination. At 
the hearing in the supplemental proceeding the Com- 
missioner who heard the testimony called particular at- 
tention to: the fact that no testimony had been offered 
as to the reasonableness or unreasonableness of any 
individual rate and stated that if complainant desired 
to broaden the hearing and test the reasonableness of 
the rates, or any of them, the Commission was ready to 
hear it, to which complainant’s counsel replied: 


I am content, if your honor please, with the case I have 
made in my petition and supplement and the evidence which has 
een introduced, and I expect to argue it along that line. 

Complainant presents argument as to the effect upon 
it of certain rates, and apparently entertains the mis- 
conception that the Commission has passed upon said 
rates, or that it is empowered to pass upon them on 
the record previously made. 


The Commission is not invested with authority to 
find any rate unreasonable except after full hearing, and 
the Commission may not make the commercial needs 
of the shipper the foundation or basis of a finding that 









THE TRAFFIC WORLD AND TRAFFIC BULLETIN R47 











any rate is unreasonable. 
C, C., 219 U. 8., 433. 

Some discussion of rates and consequent charges 
was indulged in, but, as has been said, no complaint 
was made and no consideration was had as to the 
reasonableness or unreasonableness of any rate or rates. 

It may be that some of the rates now charged 
complainant are unjust and unreasonable per se. _ It 
may be that unjust discrimination now exists as a 
result of the rates charged complainant and those charged 
its competitors. We express no opinion upon either 
of these points. If complainant feels that any rate or 
rates charged it are unreasonable or unjustly discrimi- 
natory, it has recourse in a proper proceeding attacking 
that rate or those rates. 

No good purpose could be served by reopening the 
case already decided, because the conditions as to which 
testimony was had and findings were made no longer 
exist, and with perhaps tiresome repetition we again 
say that neither in the original nor in the supplemental 
proceeding was there any allegation that any particular 
rate was unreasonable. 

Complainant suggests that the withdrawal of the 
transit privileges results in substantially higher charges 
upon its shipments and that such increases as have 
been effected in the rates on complainant’s traffic are 
greater than have ever been tolerated by the Commis- 
sion. It refers to certain of the rates now in effect as 
“savoring of a gratuity to the railways” and asks “upon 
what theory can the Commission order in such a system 
of gratuities for the carriers as this?’ The answer is 
that the Commission has not ordered in any system of 
rates nor any individual rate or rates upon complainant’s 
traffic, and it cannot make a finding with regard to 
the reasonableness or unreasonableness of such rate or 
rates until that question is properly before it and after 
full hearing has been had with relation thereto. 

Our report in dismissing the supplemental complaint 
contains the following: 


Southern Pacific Co. vs. L 


Complainant buys corn at various Iowa points in competition 
with all other buyers, whether it is intended for milling or 
feeding or shipping. The price at Iowa points is determined by 
the price on the Chicago market less the freight rate to Chi- 
cago. Complainant pays practically the same price paid by 
the Quaker Oats Company and other buyers. At times com- 
plainant and others are unable to secure the corn they desire at 
the Iowa producing points, and for various reasons buy at the 
grain markets on the Missouri River. Complainant’s witness 
testified that he could not imagine any situation where he would 
be confronted with difficulty in purchasing corn when the same 
difficulty would not confront others who were also seeking to 
purchase. He testified that the competition which complainant 
meets in the purchase of corn, so far as the Quaker Oats Com- 
pany is concerned, is, considering the enormous demand for corn 
grown in Iowa, “almost infinitesimal.’’ He testified that the 
farmers in Iowa have been educated by seed men to plant 
yellow corn, and therefore complainant must go to primary grain 
markets for mixed corn. Complainant’s president testified that 
the withdrawal of the transit privilege from the Quaker Oats 
Company at Cedar Rapids would not in any wise benefit com- 
plainant and that neither the products nor the by-products of 
the plants come in competition with each other. 


Complainant now asserts that the Commission is 
without right or jurisdiction to retry the question of 
competition in the purchase of grain in the proceeding 
which was brought to enforce the Commission’s original 
decision. 

The basis of this argument is that two years had 
not elapsed since the issuance of the previous decision. 
This view ignores the fact that the law permits the 
Commission. to make an order effective for a maximum 
period of two years. If an order had been issued, it 
does not necessarily follow that it would have been 
for the maximum period. Any decision made or order 
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entered by the Commission may be reopened by the 
Commission at any time. The entire record in the 
original proceeding was before us in the supplemental 
proceeding, together with the testimony submitted in 
the supplemental proceeding, and the question for de- 
cision under the supplemental proceeding was not the 
effect of conditions existing at the time original com- 
plaint was presented, but was whether or not there 
was unjust discrimination in the conditions existing at 
the time of filing supplemental complaint. 

The record confirms the above quotation from our 
former report. It is true that cross-examination was 
resorted to to modify the testimony of complainant’s 
president that it would not make any difference to 
complainant if the transit privileges granted to the 
Quaker Oats Company at Cedar Rapids were withdrawn, 
but his testimony on that point is summed up in his 
final answer: “I would be at a disadvantage if our 
goods cost us more than theirs,” 

The evidence is that the Quaker Oats Company buys 
and grinds corn principally as an ingredient in a mixed 
feed which moves under a transit rate, and that com- 
plainant also manufactures a mixed feed which also 
moves under a transit rate. Complainant’s witness, who 
did the actual work of buying corn for complainant, 
testified that the state of Iowa is bid over with postal- 
card bids from Chicago, Minneapolis, Milwaukee, Peoria, 
St. Louis, Omaha, etc., and that all such purchasers are 
after the corn; that they all have the same difficulty 
in getting corn that complainant has; that the price is 
not affected by the purpose to which the purchaser 
intends to put the corn, and that complainant buys in 
open competition with feeders and others. 

The proceedings so far had could not prejudice 
either complainant or defendants in an independent pro- 
ceeding involving the reasonableness of rates, if such 
proceeding is brought. 

The only issues presented in the original and sup- 
plemental proceedings have been disposed of. The rea- 
sonableness of rates cannot be considered except under 
a proceeding which properly puts them in issue. 

The petition for rehearing is denied. 


Need Not Accept Bad Order Cars 


OPINION NO. 1655 
No. 3820. 
(21 I. C. C. Rep., 539.) 
BALFOUR, GUTHRIE & CO, ET AL, 


vs. 
OREGON-WASHINGTON RAILROAD & NAVIGATION 
COMPANY. 


Submitted September 4, 1911. Decided November 6, 1911. 


Complainants ask that defendant be required to provide in its 
tariffs for reimbursement of shippers for repairs made on 
ears to fit them to hold grain in bulk; Held, That such an 
arrangement would be susceptible of use as a subterfuge 
for punting rebates, and that shippers should refuse to ac- 
cept cars that are in such a state of disrepair as to render 


them unfit for use. Complaint dismissed. 


J. N. Teal for complainants. 
H. A. Scandrett and A. C. Spencer for defendant. 


Report of the Commission, 

LANE, Commissioner: 
The great bulk of the grain produced in the states 
of Washington and Oregon is sacked in the field and 
so shipped. There are occasional movements, however, 
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especially of grain intended for eastern markets, where 
the grain is transported in bulk. The complainants 
have had occasion to ship by the line of the defendant 
a considerable volume of such bulked grain, and they 
bring this complaint to remedy an evil which they 
have found to exist in the condition of the equipment 
furnished for such shipments; the box cars provided by 
defendant are said to be unfit for the purpose for which 
they are to be used in that it is necessary for the 
shipper before loading them with loose grain not only 
to provide grain doors, but to clean and cooper them. 

Instances are cited where it has been necessary for 
the complainants to expend $5 or $6 in so patching 
up a car as to render it safe for the transportation 
of grain.. The carrier provides in its tariffs for an 
allowance of not to exceed $2 per car for grain doors, 
but it makes no provision for the covering of cracks and 
other repairs. It is the prayer of the petitioners that 
the Commission should make an order requiring the 
defendant railroad to provide by published rule that 
shippers may, when occasion makes it necessary, cooper 
the car and recover therefor an allowance not to exceed 
$5, including the allowance for grain doors, 

No one can deny that it is the primary duty of 
a railroad to furnish equipment that is usable. A ship- 
per is not to be put to the alternative of either not 
shipping at all or of recovering from the railroad for 
loss of the commodity in transit. It is not a compliance 
with the requirements of the law that a car shall be 
put at the shipper’s disposal; the car provided must 
be one that will convey the commodity safely to its 
destination under ordinary circumstances. 

In the event that the car furnished is unfit the 
shipper should reject it and call for another. This, it 
is said, is an expensive procedure for the shipper to 
follow, inasmuch as he is prepared at the time when 
the cars are placed to load them, and such rejection 
occasions a delay of possibly one or two days. There 
is no evidence that such a procedure was followed by 
the shippers here; on the contrary, they admit that in 
order to make their shipments in time and to save 
delay they coopered the cars themselves. 

Allowances of the kind here requested are of a dan- 
gerous character. The carrier cannot tell what the 
actual amount of material and labor used by the shipper 
was. The car is loaded immediately upon being re- 
paired and is sent to some far distant point. There is 
no means of adequately checking the expenditure of 
the shipper, so that it becomes extremely easy to turn 
such allowances into real rebates. We are asked to 
make an order compelling the carrier to reimburse the 
shipper upon the ground that such an order would be 
reasonable. The showing here made does not seem [to 
us to justify requiring such a tariff provision. A record 
has been kept of the cars repaired by the complainants. 
The number so repaired in the last two years has been 
very small. We believe that it is a safer and more 
reasonable practice to curtail such allowances than to 
extend them, since the Commission cannot in any w4Y 
police such repairs, and it is a far wiser policy for 
the carriers to repair their own equipment than to farm 
it out to shippers. A rule of this character could not 
‘ be limited to the repair of cars for a shipment in bulk 
of grain without establishing a precedent as to allow- 
ances for other commodities. For these reasons the 
petition of the complainants will be denied and the case 
dismissed, 
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MAY ALLOW FOR ELEVATION 


Supreme Court Rules that Payment Is Lawful, 
but Jurisdiction Over Charges Remains 
with Commission 


SUPREME COURT OF THE UNITED STATES. 





Nos. 285, 286 and 287. 
October Term, 1911. 





The Interstate Commerce Commis- 
sion, Appellant, 

285 vs. 

Harry J. Diffenbaugh, Edmund D; 
Bigelow and Charles W. Lonsdale, 
as Officers and members of the 
Board of Trade of Kansas City, 
et al. Appeals from the 
Circuit Court 
of the United 
States for the 
Western Dis- 
trict of Mis- 


The Interstate Commerce Commis- 
sion, Appellant, 

286 vs. 

F. H. Peavey & Company, Omaha 


Elevator Company and Midland 

souri. 
Elevator Company. 
Union Pacific Railroad Company, 
Appellant, 
287 vs. 


F. H. Peavey & Company, Omaha 
Elevator Company and Midland 
Elevator Company. 


[November 13, 1911.] 


Mr. Justice HOLMES delivered the opinion of the Court. 


These are appeals from injunctions issued upon bills 
brought by* the appellees against the enforcement of 
two orders made by the Interstate Commerce Commis- 
sion. 176 Fed. Rep. 409. The stages by which the 
Commission came to its present conclusion, against its 
earlier view, will be found reported in 10 I. C. C. Res. 
309, 12 id. 85, 14 id. 315. See 14 id. 317, ibid. 510, ibid. 
551. In the Circuit Court these cases were tried upon 
the same evidence and they raise the same question, 
but as the Peavey suit presents that question in its 
initial and simplest form we will state the facts of that 
case first. 

The Union Pacific Railroad, after passing through 
a grain country, has its eastern termini at Omaha and 
Kansas City, on the Missouri River. Much the greater 
bart, nine-tenths, more or less, of the grain gathered 
and carried by the road passes beyond the termini, 
especially to points farther east. During the season 
the Union Pacific needs all its cars to collect the grain, 
and therefore wants to get them back as quickly as 
possible from the end of its line. Furthermore, the 
Shipments eastward are made more profitably in heavier 
loads than can be collected from the local stations. 
For these reasons the Union Pacific sought to prevent 
its own cars being carried beyond the termini, over con- 
hecting lines, and to have the grain shifted to other 
cars, To make the change it is commercially necessary 
to pass the grain through an elevator, where also it 
1s Weighed, another necessary step in the transportation. 
See 14 I. C. C. Rep. 317, 318. An additional considera- 
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tion is that Omaha and Kansas City are great grain 
markets, where there are sales largely in excess of 
local needs, and this also requires the grain to pass 


through elevators at these points. If the Union Pacific 
could not use these instruments of transfer it could 
not compete with other roads that have through lines 
from the grain fields across the Missouri River to the 
East. See 14 I. C. C. Rep. 317, 327. 

Acting on these motives, the railroad company in 
1899 made a contract in good faith with Peavey under 
which he built an elevator at Council Bluffs, on the 
other side of the river from Omaha. He was to receive 
not exceeding 11% cents per hundred pounds for the 
first ten years, and one cent for the next ten, for grain 
transferred through his elevator. Later another elevator 
was brought into the arrangement, now with Peavey 
& Co., a corporation, Peavey & Co. is a large dealer 
in grain and receives the same allowance for its own 
grain that it receives for that of others. It is impor- 
tant to remark that in no case is any additional charge 
made to the shipper for the elevator service. In 1904 
the Interstate Commerce Commission investigated the 
matter and upheld the contract, including the allowance 
for Peavey & Co.’s own grain. 10 I. C. C. Rep. 309. 

The Commission also made a report to Congress, 
and, after further investigation, notwithstanding the fact 
that the incidental advantages to grain owners from 
such allowances had been made apparent, Congress 
passed the Act of June 29, 1906, C. 3591, 34 Stat. 584. 
By this it was provided in § 1, amending the earlier 
statute, that “the term ‘transportation’ shall include 

. all instrumentalities and facilities of shipment or 
carriage, irrespective of ownership or of any contract, 
express or implied, for the use thereof and all services 
in connection with the receipt, delivery, elevation, and 
transfer in transit, ventilation, refrigeration or icing, 
storage and handling of property transported; and it 
shall be the duty of every carrier subject to the pro- 
visions of this Act to provide and furnish such trans- 
portation upon reasonable request therefor, and _ to 
establish through routes,’ etc, By § 6 the carrier was 
required to state separately in its schedules all terminal 
charges and all privileges or facilities granted or allowed, 
and by § 15 “If the owner of property transported under 
this Act directly or indirectly renders any service con- 
nected with such transportation, or furnishes any in- 
strumentality used therein, the charge and allowance 
therefor shall be no more than is just and reasonable, 
and the Commission may, after hearing on a complaint, 
determine what is a reasonable charge as the maximum 
to be paid by the carrier or carriers for the service 
so rendered or for the use of the instrumentality so 
furnished.” Thus Congress clearly recognized that serv- 
ices such as those rendered by Peavey & Co, were 
services in transportation and were to be paid for 
notwithstanding the possibility that some advantage 
might be gained as a result. Meantime other elevators 
had sprung up, and in 1906 the Union Pacific extended 
the allowance made to Peavey & Co. to all elevators 
in Omaha, Council Bluffs and Kansas City. 

But the Interstate Commerce Commission had begun 
to change its view upon further reflection, In 1907, 
upon rehearing, it cut down the allowance to Peavey 
& Co. to three-quarters of a cent, estimating that to 
be the actual cost, and being of opinion that to allow 
any profit would be in effect to permit a rebate. 12 
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I. C, C. Rep. 85. 
company to desist from paying more than three-fourths 
of a cent per hundred pounds, for services rendered in 
the transfer or elevation of grain at Council Bluffs or 
Kansas City, to anyone interested in the buying, selling 
or shipment of grain at those places, especially naming 


The order made required the railroad 


the appellees. This is one of the orders complained of. 
The chief object of complaint, however, is an order 
made in the following year, on June 29, 1908. In that 
the Commission took the last step and ordered the 
Union Pacific to desist from paying any allowance to 
Peavey & Co. on grain in which they have any interest 
that is not reshipped from their elevators within 10 
days, or that has been mixed, treated, weighed or in- 
spected in any of their elevators at the above-named 
points. 14 I. C. C. Rep. 315. 


The ground on which the payment to owners of 
grain finally was held to be a rebate had been consid- 
ered from the beginning, and, as we have said, had 
been brought to the mind of Congress. It is that when 
the owners of the elevators own the grain put into 
them they have the opportunity to perform other services 
to the grain in the way of treatment, or cleaning, clip- 
ping, and mixing the grain, which, although not included 
under the term elevation, or paid for by the railroad, 
it is an advantage to them to be able to perform at 
the same time. This advantage is thought to create 
an undue preference and unjust discrimination. of 
course the opportunities for fraud are adverted to, but 
the ground of the decision is that even an honest pay- 
ment of the bare cost of elevating grain in transit gives 
an undue advantage if the elevator owner also owns 
the grain. As was pointed out by the court below, the 
final order is confined to grain that has been treated, 
weighed, inspected, or mixed, 

We agree with the court below that this decision 
is erroneous in its conception of the grounds on which 
under the statute an advantage may be pronounced 
undue, and in its assumption that Congress has left the 
matter open by merely permissive words. The principle 
as to advantages is recognized in Penn Refining Co. vs. 
Western New York & Pennsylvania R. R. Co., 208 U. S. 
208, 221. The law does not attempt to equalize fortune, 
opportunities or abilities. On the contrary, the Act of 
Congress in terms contemplates that if the carrier re- 
ceives services from an owner of property transported, 
or uses instrumentalities furnished by the latter, he 
shall pay for them. That is taken for granted in § 15; 
the only restriction being that he shall pay no more 
than is reasonable, and the only permissive element being 
that the Commission may determine the maximum in 
ease there is complaint (or, now, upon its own motion. 
Act of June 18, 1910, c. 309, § 12, 36 Stat. 539, 553). 
As the carrier is required to furnish this part of the 
transportation upon request he could not be required 
to do it at his own expense, and there is nothing to 
prevent his hiring the instrumentality instead of owning 
it. In this case there is no complaint that the rate 
out of which the allowance is made is unreasonable, 
and it is admitted that three-quarters of a cent barely 
would pay the cost of the service rendered without any 
reasonable profit to Peavey & Co, for the work. See 


Interstate Commerce Commission vs. Stickney, 215 U. S.- 


98. 


In the Diffenbaugh case the order of the Commission 
bore the same date, June 29, 1908, as that against 
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Peavey & Co. and the Union Pacific. It was directed 
against the Chicago, Burlington & Quincy Railroad Com- 
pany and other competitors of the Union Pacific, and 
forbade their paying any sum as compensation for 
service rendered in the elevation of grain at Kansas 
City, Mo., and other Missouri River points upon their 
lines. Competition, which was an element in the mo- 
tives of the Union Pacific, led these other roads to 
make a similar arrangement. Probably, being through 
lines, they would not object to the Commission’s order 
if that to the Union Pacific could be sustained. The 
opinion of Mr. Commissioner Prouty in this case takes 
somewhat different ground from that on which the 
orders in the Peavey case are based. 14 I. C. C. Rep. 
317. See 15 id. 90, 93. See also H. Gund & Co. ys. 
Chicago, Burlington & Quincy R. R. Co, 18 I. C. © 
Rep. 364. Especially it throws doubt upon the allovw- 
ance being properly a transfer allowance at this present 
day. As the contract with Peavey & Co. purports to 
be only for grain transferred, it is not necessary to 
consider whether elevation could be allowed for as 
practically necessary under modern conditions, even if 
the grain did not go on. For the purposes of this case 
so much of the order as meets the above-mentioned 
doubt by confining payments to grain reshipped within 
ten days seems proper enough and not open to review 
on the matter of fact. But when the grain has been 
treated the prohibition of an allowance is_ universal, 
and therefore the question that we have answered is 
raised by the record; the question, that is, of the power 
of the Commission to prohibit such allowances to grain 
owners in general terms. In this order it was stated 
expressly that the purpose of the Commission was to 
prohibit and stop the payment of the elevator allow- 
ances everywhere. 14 I. C. C, Rep. 510. Ibid. 551. 
The Union Pacific made the allowances in question 
to elevators at its termini; it had no motive to make 
them anywhere else. The competitors of the Union 
Pacific concerned in the Diffenbaugh case were com- 
pelled by competition to make the same allowance at 
Missouri River points, but they also make it nowhere 
else. The Traffic Bureau, Merchants’ Exchange of St. 
Louis, complained to the Commission that the result 
was a discrimination against St. Louis of three-fourths 
of a cent per hundred pounds. But the principle of 
the decision is that the allowance to elevators upon 
their own grain is to be stopped everywhere unless 
they are prevented from using the opportunity for 
treating their grain. Therefore this question of pref- 
erence between cities does not need to be discussed. 
But, as remarked below, the Union Pacific could not 
be complained of on this ground, 176 Fed. Rep. 424, 
and it would be impossible to deny the same right to 
competing roads, merely because as the result of the 
conditions one city would gain and another lose. Louis 
ville & Nashville R. R. Co. vs, Behlmer, 175 U. S. 648. 
Although the order cutting down the allowance to 
Peavey & Co. to the estimated cost may have been 
influenced by erroneous views touching the powers of 
the Commission and the elements proper for considera- 
tion (see Southern Railway Co. vs. St. Louis Hay & 
Grain Co., 214 U. S. 297), we are of opinion that n° 
sufficient reason appears for disturbing that. The Com 
mission has decided what compensation is reasonable, 
and we infer that Peavey & Co. would be content under 
the circumstances to render the service for three-quar 
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ters of a cent per hundred pounds rather than give 
it up. 

The jurisdiction in the Diffenbaugh case was doubted, 
although the Commission did not press the point, as 
it wishes a final decision. We are content to leave that 
matter on the statement of the court below. 176 Fed, 
Rep. 416, 417. The plaintiffs are affected by the order 
and it is just that they should have a chance to be 
heard, although not parties before the Commission. 


The result is that the decree of the Circuit Court 
must be affirmed in its main point, but that the Com- 
mission’s order of 1907, diminishing the allowance to 
three-quarters of a cent, and so much of the Peavey 
order of 1908 as confines allowances to grain reshipped 
within ten days, should be allowed to stand. 

Decree of Circuit Court modified and affirmed. 





Rehears Lemon Rate Cases 





Washington, D. C., November 17.—Acting upon the 
suggestion contained in the opinion of the Commerce 
Court enjoining the lemon rate on account of the Com- 
having exceeded its powers, the Commission 
Wednesday began a rehearing of the complaint of the 
Arlington Heights Fruit Exchange and the Commercial 
Club Traffic Bureau of Salt Lake against the transconti- 
nental carriers. The court condemned the order of the 
Commission because, by the words used in the report, it 
decided that the rate of $1.15 is unreasonable, because 
it shuts the California fruit growers out of the eastern 
market, into which the Sicilian growers have been ad- 
mitted by reason of the change in the customs tariff. 

Asa F. Call, for the Salt Lake complainant, asked 
for the privilege of introducing additional testimony 
showing the unreasonableness of the $1.15 rate. T. J. 
Norton of the Santa Fe asked for a like privilege for 
the carriers to justify the rate. 


A. M. Mortensen, traffic manager of the California 
Fruit Growers’ Exchange, was put on the stand as soon 
as the permission was granted, and he continued during 
the whole morning. He was at great pains to show that 
the service rendered by the railroads in the collection 
of citrus fruit shipments is less than that performed by 
them in collecting deciduous fruits, that the claims for 
damages are much higher. He said that the damage 
resulting from the use of collapsible bunker cars is about 
one per cent higher because, he thinks, of faulty venti- 
lator construction. The testimony was of a highly tech- 
nical and statistical character. 


mission 


At the afternoon session James Peabody, statistician 
lor the Atchison, testified that lemons do not bear the 


proper share of the burden of transportation that 
should be allotted to them. He went deeply into the 
figures to show car movement to be much more ex- 


‘ensive, and therefore more expensive, than the figures 
prepared by Mr. Mortensen. 


R. S. Robinson, of New York, a merchant, testified 
that California lemons are better than the Sicilian with 
Which they come in contact in the eastern market and 
are able to stand a higher freight rate. Mr. Peabody 
had testified that east of the Buffalo-Pittsburgh line the 
‘ost of transporting lemons is much greater than the 


return from them on the part of the haul in that 
territory, ; 
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COMMERCE COURT DECISIONS 


Fourth Section of Commerce Law Held Consti- 
tutional—Mandamus Against Chicago 
Junction Allowed 


Fourth Section Constitutional 


UNITED STATES COMMERCE COURT. 





Nos, 50 and 51. 
October Session, 1911. 





Atchison, Topeka & Santa Fe Railway 
Co. et al., Petitioners, 
vs. No. 50. 
United States of America, 
Respondent. 
Union Pacific Railroad Co. et al., 
Petitioners, 
vs. No. 51. 
United States of America, 
Respondent. 


Interstate Commerce Commission, City of Spokane et al. 
Chicago Association of Commerce, Portland Cham- 
ber of Commerce et al., Interior Counties Freight 
Bureau of Southern California et al., Giroux Con- 
solidated Mines Company, Interveners. 





On Motions for Preliminary Injunctions and on Motions 
to Dismiss, 

For opinions of Interstate Commerce Commission see 
21 I. C. C. Rep., 329 and 400. 

Charles Donnelly, F. C, Dillard and Robert Dunlap, 
with whom T. J. North, S. C. Lindley, R. B. Scott, 
Burton Hanson, James C. Jeffery, H. A. Scandrett, 
W. F. Herrin and Gardiner Lathrop were on the brief, 
for the petitioners. 

J. N. Teal for cities of Seattle, Tacoma and Portland. 

James A, Fowler, assistant to the attorney-general, 
for the United States. 

P. J. Farrell for 
mission. 

H. M. Stephens for city of Spokane et al. 

Byron Waters for Interior Counties Freight Bureau 
of Southern California et al. 

Before KNAPP, Presiding Judge, and ARCHBALD, 
HUNT, CARLAND, and MACK, Judges. 

[November 14, 1911.] 


the Interstate Commerce Com- 


MACK, Judge: 

These cases involve the constitutionality and inter- 
pretation of section 4 of the Act to regulate commerce 
of February 4, 1887, as amended June 18, 1910 (36 Stat., 
539), and the powers of the Interstate Commerce Com- 
mission thereunder, 


The sections as originally framed and as amended 
follow in parallel columns. The omissions from the 
original section and the additions in the amended section 
are italicized. 


Sec. 4. That it shall be un- Sec. 4. (As amended June 
lawful for any common car- 18, 1910.) That it shall be 
rier subject to the provisions unlawful for any common car- 
of this act to charge or re- rier subject to the provisions 
ceive any greater compensa- of this act to charge or re- 
tion in the aggregate for the ceive any greater compensa- 








852 


transportation of passengers 
or of like kind of property, 
under substantially similar 
circumstances a conditions, 
for a shorter than for a longer 
distance over the same line, in 
the same direction, the shorter 
being included within the 
longer distance; but this shall 
not be construed as authoriz- 
ing any common carrier with- 
in the terms of this act to 
charge and receive as great 
compensation for a shorter as 
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tion in the aggregate for the 
transportation of passengers, 
or of like kind of property, 
for a shorter than for a longer 
distance over the same line or 
route in the same direction, 
the shorter being included 
within the longer distance, or 
to charge any greater compen- 
sation as a through route than 
the agyregate of the interme- 
diate rates subject to the provi- 
sions of this act; but this shall 
not be construed as_authoriz- 



































































for a longer distance: Pro- ing any common carrier within 
vided, however, That upon the terms of this act to charge 
application to the Commis- or receive as great compensa- 


sion appointed under the pro- 
visions of this act, such com- 
mon carrier may, in_ special 
cases, after investigation by 
the Commission, be author- 


shorter as for a 
longer distance : Provided, 
however, That upon applica- 
tion to the Interstate Com- 
merce Commission such com- 


tion for a 


ized to charge less for longer mon carrier may in _ special 
than for shorter distances for eases, after investigation, be 
the transportation of passen- authorized by the Commission 
gers or property; and _ the to charge less for longer than 


Commission may from time to 


for shorter distances for the 
time prescribe the extent to 


transportation of passengers or 
which such designated com- property; and the Commission 
mon carrier may be relieved may from time to time pre- 
from the operation of this sec- scribe the extent to which such 
tion of this act. designated common carrier may 

be relieved from the operation 

of this section: Provided, fur- 
ae ther, That no rates or charges 
a, lawfully existing at the time of 
the passage of this amendatory 
act shall be required to be 
changed by reason of the pro- 
visions of this section prior to 
the oapwration of sig months 
after the passage of this act, 
nor in any case where applica- 
tion shall have been filed before 
the Commission, in accordance 
with the provisions of this sec- 
tion, until a determination of 
such application by the Com- 
mission. 

Whenever a carrier by rail- 
road shail in competition with 
a water route or routes reduce 
the rates on the carriage of any 
species of freight to or from 
competitive points, it shall not 
be permitted to increase such 
rates unless after hearing by 
the Interstate Commerce Com- 
mission it shall be found that 
such proposed increase rests 
upon changed conditions other 
than the elimination of water 
competition. 


At the time of the amendment a number of com- 
plaints of unreasonable and unjustly prejudicial rates 
filed by commercial bodies of the so-called intermountain 
cities, such as Spokane, Wash., Reno, Nev., and Phoenix, 
Ariz., were pending before the Commission. Similar 
complaints had been filed and partial adjustments thereof 
made at various times, beginning with the year 1892. 
Because of the amendment, the Commission refrained 
from finally determining the commodity rates to which 
these cities were entitled on westbound traffic, believing 
that orders made under applications for relief, as pro- 
vided in section 4, would obviate the necessity therefor. 

Applications were duly filed in a form prescribed 
by the .Commission, which required carriers to state 
that the rate to the intermediate points should not be 
more than a certain number of cents per 100 pounds, 
per ton, per car, or per package, in excess of the rates 
to the farther point, in and by which applications the 
carriers asked to be allowed to maintain the Pacific 
coast terminal rates then in force, lower than the rates 
to intermediate points fixed by specific tariffs on file 
with the Commission. 

After a full hearing and investigation two reports 
and orders were made. Each report was entitled in the 
matter of the application under section 4. One of them 
was also entitled in the matter of the then pending 
Nevada and Arizona complaints (21 I. C. C. Rep., 329), 
although the order based thereon was entitled only in 
the matter of the applications under section 4; the 
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other report was also entitled in the matter of the they 
pending Spokane and Salt Lake City complaints (9 
I. C, C. Rep., 400), although the order based there, 
was entitled only in the matter of the Spokane complaint. 

The first order provided that for the purposes of 
the disposition of the applications the United State; 
should be divided into five zones (being the same a 
those specified in a Transcontinental Tariff on file), as 
follows: 

Zone No._1 should comprise all that portion of the 
United States lying west of a line called Line No, 1, 
which extends in a general southerly direction from 
a point immediately east of Grand Portage, Minn: 
thence southwesterly, along the northwestern shore of 
Lake Superior, to a point immediately east of Superior, 
Wis.; thence southerly, along the eastern boundary of 
Transcontinental Group F, to the intersection of the 
Arkansas and Oklahoma state line; thence along the 
west side of the Kansas City Southern Railway to the 
Gulf of Mexico. 

Zone No. 2 should embrace all territory in the 
United States lying east of Line No. 1 and west ofa 
line called Line No. 2, which begins at the international 
boundary line between the United States and Canada, 
immediately west of Cockburn Island, in Lake Huron; 
passes westerly through the Straits of Mackinac; south- 
erly through Lake Michigan to its southern boundary; 
follows the west boundary of Transcontinental Group C 
to Paducah, Ky.; thence follows the east side of the 
Illinois Central Railroad to the southern boundary of 
Transcontinental Group C; thence follows the east boun- 


-dary of Group C to the Gulf of Mexico. 


Zone No. 3 should embrace all territory in the 
United States lying east of line No. 2 and north of 
the south boundary of Transcontinental Group ©, and 
on and west of line No. 3, which is the Buffalo-Pitts 
burgh line from Buffalo, N. Y., to Wheeling, W. Va, 
marking the western boundary of Trunk Line Freight 
Association territory; thence follows the Ohio River to 
Huntington, W. Va. 

Zone No, 4 should embrace all territory in the 
United States east of line No. 3 and north of the south 
boundary of Transcontinental Group C. 

Zone No. 5 should embrace all territory south and 
east of Transcontinental Group C. 

The order then proceeded as follows: 


It is further ordered, (1) That those portions of th« 
numbered applications that request authority to maintain 


ibove- 
higher 


commodity rates from points in Zone No. 1 to intermediate 
points than to Pacific coast terminals be, and the same are 
hereby, denied, effective November 15, 1911; (2) that petition: 
ers herein be, and they are hereby, authorized to establish and 
maintain, effective November 15, 1911, commodity rates from all 
points in zones numbered 2, 3 and 4, aS above defined, to points 
intermediate to Pacific coast terminals that are higher to In- 


termediate points than to Pacific coast terminals; provided, 
that the rates to intermediate points from points in zones num- 
bered 2, 3 and 4 shall not exceed the rates on the same com- 
modities from the same points of origin to the Pacific ccast 
terminals by more than 7 per cent from points in Zone NO. + 
15 per cent from points in Zone No. 3, and 25 per cent from 
points in Zone No. 4. : os 

The Commission does not hereby approve any rates that may 
be established under this authority, all such rates being subject 
to complaint, investigation and correction if they confli with 
any other provisions of the act. 


The second order is similar in all respects except 
that it refers only to Spokane and certain other inter 
mountain cities, and expressly provides that the carriers 
shall comply therewith for a period of not less than 
two years. 

The two suits brought in this court to enjoin the 
enforcement of these orders, respectively, were heard 















November | 


together. 
them. 
First— 
4 of the 4 
18, 1910, | 
and we co 
section is 
constructio 
standard g 
discretion 
forbidding 
haul in th 
route, the 
lawful del 
in the Co 
this reasol 
nullified, i 
of the Aci 
part of th 
lutely prot 
enacted. 
To de 
proviso, tl 
of the oth 
history of 
the opinic 
mission’s 
of the A 
earriers f: 
imposing » 
also the 
investigat 
tion of tk 
If, th 
than for 
Act, and 
an unrea 
unduly t 
to prefer 
mission t 
laid dowr 
Secor 
establish 
haul or | 
the shor 
definitely 
relation 
May put 
that fro 
hot exce 
three an 
haul rate 
per cent 
The 
coast ra 
forced t 
other Dy 
example, 
rate on 


the sam: 
St. Pau 
market. 
Und 
was dec 
1, and 
first ins 





Il, No, 2 


the then 


aints (2 
1 thereop 
complaint, 
rposes of. 
Pd =States 
Same ag 
l file), as 
On of the 
he No, 1, 
‘ion from 
2, Minn: 
shore of 
Superior, 
Indary of 
n of the 
along the 
ay to the 
y in the 
west of a 
ernational 
1 Canada, 
e Huron; 
1c; south- 
boundary; 
Group C 
le of the 
indary of 
sast boun- 
y in the 
north of 
p C, and 
ffalo-Pitts- 
W. Va. 
e Freight 
River to 
y in the 
the south 
south and 
the above- 
tain higher 
termediate 
Same are 
t petition- 
ablish and 
es from all 
|, to points 
her to in- 
provided, 
ones num- 
same com- 
cific ccast 
one No. 2, 
cent from 
s that may 
ing subject 
nflict with 
ts except 
her inter- 
» carriers 
less than 
njoin the 
re heard 








November 18, 1911 








The same questions are presented in each of 


together. 

them. 
First—We agree with the Commission that section 

4 of the Act to regulate commerce, as amended June 


18, 1910, is constitutional. The Commission concedes, 
and we concur therein, that if the first proviso in this 
section is to be literally construed and if, under such 
no limit has been imposed upon and no 
standard given to guide the exercise of the Commission’s 
discretion in granting authority to depart from the rule 
forbidding a lesser rate for the long than for the short 
haul in the same direction and over the same line or 
route, the proviso would be unconstitutional as an un- 
lawful delegation of legislative power. We concur, too, 
in the Commission’s view that if the proviso were for 
this reason illegal the entire section would thereby be 
nullified, inasmuch as both the context and the history 
of the Act demonstrate that the proviso is an integral 
part of the section, and that a hard and fast rule abso- 
lutely prohibiting such a lesser rate would not have been 
enacted. 

To determine, however, the true meaning of the 
proviso, the entire act must be examined. In the light 
of the other sections, and of the legislative and judicial 
history of the long and short haul clause, we are of 
the opinion that the guide to the exercise of the Com- 
mission’s discretion is to be found in the other sections 
of the Act, thereby making the discretion to exempt 
carriers from the prohibition in fact not unlimited, and 
imposing upon the Commission not merely the right, but 
also the duty, to grant such exemption whenever, on 
investigation, it shall find that no violation of any sec- 
tion of the Act would thereby be involved. 

If, therefore, the proposed rate, lower for the long 
than for the short haul, violates no provision of the 
Act, and if, in particular, it neither tends to produce 
an unreasonable rate for the short haul nor operates 
unduly to prejudice the short-haut point and unduly 
to prefer the long-haul point, it is the duty of the Com- 
mission to grant exemption from the hard and fast rule 
laid down in the first clause of section 4, 

Second—The orders sought to be enjoined do not 
establish absolute rates for either the long or short 
haul or prescribe the extent, in dollars and cents, that 
the short-haul rate may exceed the present or some 
definitely fixed long-haul rate, but they do establish a 
relation between any long-haul rate that the carrier 
May put into effect and the short-haul rate, determining 
that from zone one the western short-haul rate shall 
hot exceed the long-haul rate, and that from zones two, 
three and four the short-haul shall not exceed the long- 
haul rate by more than 7 per cent, 15 per cent and 25 
per cent, respectively, 

The Commission found specifically that the Pacific 
Coast rates from part of this eastern territory were 
forced by water competition, and that the rates from 
other parts were forced by market competition; for 
example, that the railroads based the New York-Seattle 
Tate on the ocean competition and that they granted 
the same rate from St. Paul to Seattle in order to enable 
St. Paul to compete with New York in the Seattle 
market, 

Under the fourth section, as originally framed, it 
was decided (E. T., etc., Ry. Co. vs. I. C. C., 181, U. S., 
1, and cases cited therein) that carriers might, in the 
first instance and without application to the Commission, 


construction, 
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make the rate less for the long than for the short haul, 
if, in fact, the circumstances and conditions were not 
substantially similar, taking their chances on a _ subse- 
quent determination by a court that they had erred in 
so doing and had thereby violated the law. They could, 
however, and in many instances did, apply to the Com- 


mission for the authority. After the section was con- 
strued as not requiring such an application in the first 
instance, the carriers, it was often charged, abused their 
privilege by making the rate for the long haul less than 
for the short haul, although the circumstances and 
conditions were substantially similar; this charge was, 
in any event, one of the causes that led to the amend- 
ment of the section whereby the clause “under sub- 
stantially similar circumstances and conditions” 


was 
eliminated therefrom. The practical change thereby 
produced in section 4 was to compel the carriers to 


make application to the Commission if they desired to 
continue this practice. 

The violation of thelong and short haul rule is, 
however, only one instance—a most striking and _irri- 
tating one, it is true—of the preference and prejudice 
which, when undue, is prohibited by section 3. Any 
violation of the original fourth section would necessarily 
involve a violation of the third section, and, e converso, 
if the lesser rate for the long haul than for the short 
were not in violation of the third section, it could not 
be in violation of the original fourth section. In E. T., 
etc., Ry. Co. vs. I. C. C., supra, the court held that 
when it is established that the rates cnarged to the 
shorter distance point are just and reasonable in and 
of themselves, and that the lesser rate for the longer 
haul is not wholly unremunerative and has been forced 
upon the carriers by competition at the 'onger distance 
point, it must result that a discrimination springing 
alone from a disparity in rates cannot be held to be, 
in legal effect, the voluntary act of the carriers, and 
that therefore the provisions of the third section will 
not apply. The prohibition of the third section, it was 
said, is directed against undue preference arising from 
the voluntary and wrongful act of the carriers, and does 
not relate to acts the result of conditions wholly beyond 
the control of such carriers; the lesser rate for the 
long haul could not produce an unjust preference under 
the third section when the competitive conditions at 
the longer distance point which had caused the lesser 
rate would produce the same preference, even though 
the carriers were forbidden to meet the competition. 
For example, as Seattle can get its supplies from New 
York by water, and Spokane, because of its location, 
cannot do so, Seattle cannot be said to be unduly favored 
merely because the rail carrier, in order to meet the 
water competition, charges a lesser rate from New York 
to Seattle through Spokane than from New York to 
Spokane, provided the Spokane rate is reasonable per se 
and the Seattle rate not remunerative. And so, too, 
if the St. Paul-Seattle rate is reduced to a point less 
than reasonable per se, although not unremunerative, 
to meet the New York-Seattle rate in order to enable 
the St. Paul merchants to compete with New York 
merchants at Seattle, Spokane could not complain merely 
because this rate is made less than the St. Paul-Spokane 
rate. In each of these cases Spokane is not unduly 
prejudiced, because if the lower rail rate to Seattle 
were forbidden Seattle would nevertheless, by reason 
of its location, be able to secure its supplies by water, 
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and would therefore in the nature of things have this 
advantage over Spokane. 

While the primary question in the E. T., etc. Ry. 
Co. case, supra, was as to the right of the carriers, in 
the first instance and without application to the Com- 
mission, to make lesser rates for the long than for 
the short haul, inasmuch as the original complaint 
charged a violation of both the third and the fourth 
sections, the court necessarily considered section 3, and 
held that it could not be violated by making a lesser 
charge for the long than for the short haul, if the 
long-haul rate was forced by competition and was not 
unremunerative. 

This construction of section 3 was not dependent 
upon the clause in section 4, which, by the amendment 
of 1910, has been stricken out. It was based upon the 
language of section 3 itself, which forbade not any 
preference, but only an undue preference, and upon 
the determination that, in the nature of things, there 
could be nothing undue in a preference which was 
caused by the natural geographical situation, and which 
would continue even if there were no railroad carriage, 
The amendment to section 4, therefore, has not changed 
the construction of section 3, and it follows that no 
unjust prejudice to Spokane and other interior points 
can now be predicated merely on the fact that the rate 
from any of the eastern territory is less to the Pacific 
coast terminals than to the intermediate points. 

The Commission also found, however, that the pres- 
ent Pacific coast rates from zone one had not been 
proven by the carriers, upon whom the burden was 
laid, to be less than reasonable per se. Assuming that 
they were fully reasonable per se, the Commission would 
have the power to refuse exemption from the long and 
short haul requirement, for under these circumstances 
any higher rates to intermediate points could be con- 
demned as unreasonable, and thus in violation of section 
1 of the Act. 

But the order of the Commission as to this ter- 
ritory is not limited to a denial of the applications 
in the form in which they were presented, that is, to a 
denial of the maintenance of the then prevailing rates 
to the coast concurrently with higher rates to the 
interior points. It forbids the carrier to maintain ‘any 
coast rate lower than the contemporaneous intermediate 
rate from these points. In other words, if the carrier 
from St. Paul in order to meet new water competition 
from New York should reduce the St. Paul-Seattle rate 
to a point less than at present and less than a rate 
reasonable per se, but nevertheless somewhat remun- 
erative, it would be compelled, under this order, to 
grant the same rate to the interior point, even though, 
under these circumstances, a reasonable rate to the 
interior point higher than the unreasonably low rate 
to the coast point forced upon the carrier by such 
market competition under penalty of losing the business 
would not be in violation of section 1 or of any other 
provision of the Act. 

This is likewise true of the order as to rates from 
the other zones. It is not based upon the current coast 
rates. It determines the relation of the short-haul rates 
to any coast rates that might be established by the 


earriers. It makes illegal a rate from Chicago to Spo-. 


kane more than 7 per cent higher than an unreasonably 
low but remunerative Chicago-Seattle rate forced by 
competition, even though the Chicago-Spokane rate be 
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reasonable per se and not in violation of any provision 
of the Act. 

Is the Commission empowered to make such ay 
order? It is urged that even if it must grant an appli- 
cation for relief, when the lower long-haul rate involves 
n6 violation of the Act, nevertheless it may determine 
the extent of the exemption and therefore it may fix 
the relation of rates. 

But to sustain the constitutionality of the provigo 
in section 4 it-must be read as imposing the duty on the 
Commission not only to grant exemption from the 
hard and fast rule when thereby no section of the Act 
is violated, but also to grant such exemption to the 
extent that no section of the Act is thereby violated: 
that is, the carrier is entitled under the Act to be 
granted authority to charge as much less as it please 
for the long haul than for the short haul, provided the 
Commission shall first determine that it does not thereby 
violate any other provision of the law. In granting 
authority to make an absolute long-haul rate lower than 
some short-haul rate, the Commission would have the 
power and the duty to prevent a violation of section 
1 and, by virtue of its authority to determine reasonable 
rates, to fix the short-haul rate, 

Doubtless the Commission could, moreover, in order 
to prevent a violation of section. 3, make relative rates 
in so far as this might be necessary to prevent an 
undue preference. For while, under the decision in E. 
T., etce., Ry. Co. vs. I. C. C., supra, undue preference 
could not be predicated merely on the fact that the 
rate was less for the long than for the short haul, 
when the former was forced by water, market, or any 
kind of competition, it might be predicated thereon if 
the short-haul rate were not likewise based upon the 
same competition in so far as and to the extent that 
it ought fairly to be influenced thereby. For example, 
if the St. Paul-Seattle rate be made less than reasonable 
although remunerative to meet the forced New York- 
Seattle rate so as to enable St. Paul to compete with 
New York in the Seattle market, Spokane might com- 
plain of unreasonable prejudice against it if the St. 
Paul-Spokane rate were made higher than the New 
York-Spokane rate and thereby similar competition were 
prevented at Spokane. So, too, as its merchants could 
get their supplies through Seattle at a price based on 
the New York-Seattle freight rate plus the back-haul 
rate, Spokane might have grounds for complaint of 
undue prejudice if the rate either from St, Paul or 
New York to Spokane were made higher than the rate 
from such point to Seattle plus the back haul, because 
only to the extent of the back-haul cost could Spokane 
be said to be in any different position than Seattle, and 
therefore only to that extent could it justly be de 
prived of the benefits of the same competitive forces 
which determine the Seattle rate. 

But neither the equality of rates on shipments from 
zone one nor the relation between the rates on ship 
ments from the other zones, as fixed in the order of 
the Commission, can be sustained upon any such coD- 
siderations. In so far as the Commission attempts thus 
to determine the relation of the long and short haul 
rates, irrespective of absolute rates, it goes beyond 
any authority that has been vested in it, for it is no 
in the power of the Commission to say that 100 per 
cent, 107 per cent, or any given percentage of 40 
unknown less than reasonable rate to the cost is nece> 
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sarily @ maximum reasonable and non-discriminatory 
rate from the same point of origin to an interior point. 


The practical effect of the Commission’s order is 
either to compel a blanket rate from the entire East 
to the entire West, or to prevent the carriers from 
getting all the business which they now secure with- 
out loss by making rates which enable merchants to 
meet market competition. For example, if the forced 
New York-Seattle rate is $1, the St. Paul-Seattle rate 
cannot be made higher by the’St. Paul carrier, unless 
it gives up the benefit of business which market com- 
petition at Seattle might bring to it. As long as it 
charges no one else an unreasonable rate, and as long 
as it does not carry under cost, it is entitled to grant 
St. Paul the market competitive rate of $1. Under the 
order, its rate to Spokane in that event could not exceed 
$1, while the New York carrier could charge $1.25. 
The latter, however, would also have the right to enable 
New York to meet St. Paul competition in Spokane. 
To do this it would have to reduce the New York- 
Spokane rate to $1, The result would be either to 
compel a blanket rate from all points east of St. Paul 
to all competitive points west of St. Paul or to force 
the carriers to give up some business which could be 
carried without loss to themselves or damage to anyone 
else. The Commission’s order, moreover, does not even 
secure to Spokane the market competition of St. Paul 
and New York, since it empowers the railroads to charge 
a higher rate from New York, which might exclude 
New York from the Spokane market. 

In a word, unless some through business is given 
up, the effect of the orders would be to put Spokane 
and other interior points on an equality with Seattle 
and other Pacific coast points, at least from zone one— 
a position to which they would not be entitled under 
all circumstances in view of their relative locations, 
the former 400 miles more or less in the interior, the 
latter on the coast. 


It follows that the motions to dismiss the peti- 
tions must be denied and that writs to enjoin the 
enforcement of the orders, pending the final determina- 
tion of the cases, must be issued. And it is so ordered. 





ARCHBALD, Judge, concurring: 

It is conceded that if the right to approve or dis- 
approve of an application by a carrier to charge more 
for a shorter than for a longer haul is left by the 
fourth section of the interstate commerce Act, as it is 
at present amended, to the uncontrolled discretion of 
the Commission, the section is invalid; also, that the 
proviso taken as it reads in terms confers such un- 
limited discretion; and that the section is only there- 
fore to be saved in case a guide is found in other 
provisions of the statute. 


“That section provides,” says Mr. Commissioner 
Prouty, “that no carrier shall charge more for the shurt 
than for the long haul unless upon application to the 
Commission permission to do so is granted by it. If 
this section were read by itself and were taken at its 
literal face meaning, the Commission would possess 
unrestricted power to grant or deny such application. 
It could permit in one case and refuse in another, 
according as its fancy might dictate. So construed, the 
proviso would probably be void as a delegation of leg- 
islative authority. The making of rates is a legislative 
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function. To say whether a carrier shall or shall not. 
be allowed to charge more for the short than for the 
long haul is virtually the making of rates, and therefore 
an attribute of the legislature. To invest an admin- 
istrative body like this Commission with that unre- 
stricted and unguided authority would be to give it 
legislative power, which cannot be done under our 
federal Constitution. It is one thing to authorize such 
a body to administer the law in accordance with certain 
rules and standards prescribed by the legislature and 
an entirely different thing to turn over to it the exer- 
cise of the legislative discretion itself.” Proceeding to 
consider whether the proviso could be separated from 
the rest of the section, and the prohibitive part of it, 
where the charging of more for a shorter than for a 
longer haul over the same line in the same direction 
is forbidden, be sustained without regard to it, it was 
further held that the proviso was an essential part of 
the section which manifestly would not have been 
enacted without it, and that the whole must therefore 
stand or fall together. This is a correct exposition of 
the law, and could not have been better stated than is 
done in the opinion of the Commission. But I do not 
see how, in the face’ of it, to escape the conclusion 
that the section is invalid. It is sustained by the 
Commission by importing into it the provisions of the 
first and third sections, which respectively prohibit un- 
reasonable rates and unjust discriminations, where the 
requisite guide is found, as it is claimed, for the action 
of the Commission. “Bearing in mind,” says the same 
learned and able Commissioner, “the authority which 
the Commission now administers in prescribing a rea- 
sonable rate and in declaring and correcting an undue 
preference, it seems evident that the purpose of Con- 
gress was to commit to this body the duty of deter- 
mining whether if the carrier was permitted to charge 
a higher rate at the intermediate point that would 
result in a violation of the provisions of the Act. But 
in so doing the Commission cannot act arbitrarily. It 
must investigate each case, and if after such investiga- 
tion it is of the opinion that a departure from the rule 
of the fourth section would not result in unreasonable 
rates or undue discrimination it must permit that de 
parture. If, upon the other hand, it is of the contrary 
opinion, it must refuse the permission. Such is the 
only possible construction which can be put upon this 
section in connection with the entire Act, and if any 
doubt as to the real purpose of Congress could exist, 
it must be effectively put at rest by an examination 
of the history of the passage of this measure.” 
Undoubtedly the statute is to be taken as a whole 
and the different sections read together, but I fail to 
see how this helps out the matter. By the first sec- 
tion it is prescribed that all charges for any service 
rendered or to be rendered by carriers subject to the 
Act in .the transportation of passengers or property 
shall be just and reasonable,.and every unjust and 
unreasonable charge is prohibited and declared unlaw- 
ful. This does no more than enact the common into 


the federal law, and neither adds to nor detracts from 
the rights of such carriers, except as it inferentially 
recognizes’ their right to a just and properly remun- 
erative rate, in prohibiting an unjust and unreasonable 
one. But how does this assist the Commission in any 
given case -whether to enforce or relieve the carrier 
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from the greater short than long haul charge prohibited 
by the first part of the section in question, or what 
direction or guide to that end does it afford? No doubt 
it insures to the carrier that the short-haul charge shall 
be reasonably remunerative where it has not been 
voluntarily abandoned, although the Commission in the 
order made has entirely disregarded this. But that is 
only half of the problem to be solved, if, indeed, it is 
that much, The point is that it affords no guide in 
determining when a disparity between the short and 
the long haul shall be permissible, which is ‘tthe ques- 
tion which in each case is to be decided by the Com- 
mission. But it is further said that at this juncture 
the third section comes in, and authorizes a less charge 
for a long than for a short haul, provided an undue 
or unreasonable preference or advantage does not re- 
sult to any person or locality over any other. But this 
provision of the statute is not permissive, but prohibi- 
tive. It forbids, in brief, any undue discrimination, as 
the first forbids unjust or unreasonable rates, or the 
fourth the particular kind of discrimination against 
which it is leveled. It may be, correlatively or by in- 
ference, that a right to discriminate is recognized when 
it can be done without injustice or prejudice. But 
how, again, does this afford a guide to the Commission 
in determining when a greater short than long haul 
charge shall be sanctioned? The fourth section in ex- 
press terms declares that except as extenuated by the 
action of the Commission a greater short than long 
haul charge is per se a discrimination and advantage 
which is unjust and undue, and not to be tolerated. 
And how is it possible, then, to say that a prohibition 
against what is undue furnishes a guide or rule in 
determining when it shall result that that which so on 
its face is to be regarded as undue shall no longer 
be so? There shall be no undue discrimination, says 
the third section. A greater short than long haul charge 
is an undue discrimination, says the fourth. At what, 
then, do you arrive by combining the one with the 
other? Or where is here to be found the criterion or 
standard which is to enable the Commission to say 
when and under what circumstances that which it is 
bound otherwise to say is an unjust and undue pref- 
erence or advantage of one locality over another is 
not so? All the guide there is, is its say-so. But if 
it rests merely on that, the enactment is confessedly 
void, and the action of the Commission has nothing 
to sustain it. And that is the only conclusion which 
I can reach with regard to it. It is held good by the 
court for the reasons given by the Commission, but 
to this I cannot agree, and feel compelled in conse- 
quence to give expression to the views which I enter- 
tain to the contrary. There are at least such grave 
doubts with regard to the validity of the section that 
the question might well be passed by at this time, 
there being other grounds upon which the invalidity of 
the action of the Commission may be rested. 

For there can be no reasonable doubt that, assum- 
ing that the fourth section is valid, the orders of the 
Commission go far beyond the power conferred by it. 


The authority given by the proviso is upon application - 


of the carrier -in special cases after investigation to 
permit the charging of less for longer than’ for shorter 
distances, the Commission having the right from time 
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to time to prescribe the extent to which the carrier 
may be relieved from the absolute prohibition against 


this, which is otherwise imposed upon it. There must 
thus in each instance be an application by a carrier, 
and a special case which entitles the carrier to relief— 
whatever that may mean—must be set up and made out. 
And this fixes the limits of the Commission’s authority 
Its duty is to investigate what is so brought before it. 
and, if a case warranting it appears, to approve the 
application; or, if not, to refuse it. The Commission 
cannot go on if it does not approve and make rates 
or lay down rules by which they shall be made, upon 
its own initiative. The carrier in making application 
for approval’ does not submit or subject itself to any 
such exaction. The right to inaugurate to this extent 
still remains with the carrier the same as before th 


amendment. The authority assumed by the Commission 
here is not to be implied from the right to prescribe 
the extent to which from time to time the carrier ma) 
be relieved, in the words of the statute. This refers 


to the special case in each instance which the carrie! 
is required to make out in order to get the approval 
of the Commission, and is necessarily confined to it 
In this respect the phraseology of the section is no 
changed, and it never by any previous construction 
was carried outside of this, nor is there anything now 
which requires it. It may be that the applications 
made by the carriers here for the approval of existing 
long and short haul tariffs, blanketing the country, wen' 
beyond the statute. But if that was the case, the prope! 
course to pursue was to throw them out upon that 
ground. The mere fact that they were in this forn 
gave the Commission no authority to go on and pre 
scribe rates by the wholesale. The orders in contro 
versy extend to the entire continent, from east to west 
saving only a comparatively small section in the sout! 
east, which is reserved for subsequent consideration 
This cannot, by the broadest construction of the law, b 
brought within it. By no device can the whole United 
States be made a “special case;” nor can the Com 
mission, upon any just conception of its powers, lay 
down a hard and fast rule which shall apply to every 
long and short haul case wherever originating or what 
ever its destination from east to west across the coun 
try. Nor is this saved by the establishment of zones 
with varying percentages. As pointed out in the opin 
ion of the court, this entirely disregards the right 0! 
the carriers to have considered what in each instance 
is a reasonable rate between points involved. It also 
overrides the established right of the carriers to make 
a less than reasonable rate to and from competitive 
points from whatever cause that competition arises. 
And it is an attempt to overcome the advantages pos 
sessed by coast cities over inland cities in the face 
of what nature has provided. All this is fully discussed 
in the opinion of the court, in which I fully concur, and 
to which I ean add nothing of consequence. For these 
reasons, without regard to any others, the orders of tlie 
Commission were clearly invalid, and an injunction 
against them is properly to be granted, the motion (° 
dismiss being necessarily overruled as the consequence 
But I cannot see my way to go beyond this and declare 
the fourth section valid, on which, if anything is ‘© 
be said, my opinion is to the contrary. 
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Junction Line a Common Carrier 


UNITED STATES COMMERCE COURT. 
No. 15. 
May Session, 1911. 
United States ex rel. Attorney-General 
vs. 
Union Stock Yard and Transit Co. et al. 
On Petition and Answer. 
Blackburn Esterline and William E. Lamb, special 
assistants to the attorney-general, with whom James A. 
Fowler, assistant to the attorney-general, was on the 
brief, for the United States of America. 

Ralph M. Shaw, with whom John Barton Payne and 
Silas H. Strawn were on the brief, for Union Stock Yard 
and Transit Company of Chicago and for the Chicago 
Junction Railway Company. 

W. D. Guthrie for the Chicago Junction Railways 
and Union Stock Yards Company. 

Willard M. McEwen for Louis Pfaelzer & Sons. 

Before KNAPP, Presiding Judge, and ARCHBALD, 
HUNT, CARLAND and MACK, Judges. 

[Nov. 14, 1911.] 
MACK, Judge: 

This proceeding is brought to compel the Union Stock 
Yard and Transit Company of Chicago (hereinafter called 
the “Stock Yard Co.”) and the Chicago Junction Rail- 
way Company (hereinafter called the “Junction Co.”) to 
file with the Interstate Commerce Commission tariffs in 
conformity with section 6, and reports and statements 
in conformity with section 20, of the Act to regulate 
commerce (act of February 4, 1887, as amended June 29, 
1906; 34 Stat., 586 and 593) and of the rules and regula- 
tions adopted by the Commission pursuant thereto, and 
to enjoin the Stock Yard Co. and the individual defend- 
ants comprising the firm of Louis Pfaelzer & Sons (here- 
inafter called “the Pfaelzers”) from carrying out the 
terms and provisions of a contract made by them, and 
the Chicago Junction Railways and Union Stock Yards 
Company (hereinafter called the “Investment Co.”) from 
carrying out its written guaranty of this contract. 

The case has been heard on petition and answer. 
While the answers of the Stock Yard Co. and the In- 
vestment Co. neither admit nor deny certain allegations 
as to the activities of the Junction Co., which the latter 
in its answer admits to be true, and while no testimony 
has been offered in the case, it has been presented, 
both in the briefs and oral arguments by all counsel, on 
the basis of the truth of those allegations that are so 
confessed by the Junction Co. We have, therefore, con- 
Sidered the petition, as against each defendant, in this 
light, 

Although the petition is clearly multifarious in join- 
ing mandamus proceedings, authorized by the Act to 
regulate commerce, to secure compliance with its provi- 
Sions, and injunction proceedings, authorized by section 
3 of the Act to further regulate commerce known as the 
Elkins Act (act of February 19, 1903, 32 Stat., 848), to 
restrain an alleged illegal rebate and discrimination, 
inasmuch as defendants do not raise this objection, we 
shall, without approving such practice, proceed to a 
determination of the petitioner’s rights under both as- 
pects of the case. 

The Stock Yard Co., a corporation organized in 
1865 by a special but public act of the state of Illinois, 
Was thereby authorized not only to maintain stock yards 
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and a hotel, but also to construct and maintain railway 
lines, tracks and switches so as to connect its yards, 
then outside of the city of Chicago, with the tracks 
of all railroad lines entering Chicago within prescribed 
limits; to maintain the railroad, and to transport and 
allow to be transported thereon, between such railroads 
themselves as well as between its yards and such rail- 
roads, property of every kind; to fix the rates of toll, 
provided “all fees and charges for freight * * * shall 
be subject to any general law * * * in reference 
* * * to railroads.” It was further authorized to 
maintain its lines of railway across public streets and 
highways, and was given power of condemnation. 

The act provided that nothing therein contained 
should be constructed as giving authority to maintain 
or operate a railroad for the conveyance of passengers 
or freight in the city of Chicago; but since 1865, the date 
of the charter, the city of Chicago has been extended so 
as to cover all of the property of the Stock Yard Co. 

lt was further authorized by the charter to lease its 
property. Pursuant to this authority, it entered into 
an agreement with the Junction Co., a corporation organ- 
ized under the general railroad act of the state of Illinois, 
whereby, in 1897, it, in effect, leased to the Junction 
Co. all of its railroad and railroad equipment for a term 
of 50 years. Under the agreement the Junction Co. 
obligated itself to conduct, operate and manage the prop- 
erty; to perform all duties pertaining to a railroad, or of 
a railroad character, imposed upon the Stock Yard Co.; 
and to pay, as rental, two-thirds of the entire net earn- 
ings and revenue derived by it from the operation of all 
its lines of railroad and railroad track. 

The Junction Co. further obligated itself to submit 
its books and papers showing its operations to the nomi- 
nee of the Stock Yard Co. 


The Junction Co., at the time of the lease and for 
ten years thereafter, was the owner of other railroad 
property, and was concededly a common carrier within 
the Act to regulate commerce. In 1907, however, it sold 
all of its other property. Since that time its sole busi- 
ness has been the operation of the railroad so acquired 
from the Stock Yard Co., lying wholly within the state 
of Illinois, in substantially the same manner as it had 
been operated, prior to the lease, by the Stock Yard Co. 


The line of road consists of certain main tracks, 
running east and west from a point on the lake front in 
the city of Chicago near the intersection of Thirty-ninth 
street with the tracks of the [Illinois Central Railroad, 
and thence in a general westerly and northwesterly direc- 
tion to a point some eight and a quarter miles distant 
from the lake, all in the state of Illinois, its parallel 
main tracks between these points aggregating about forty 
miles. The Union Stock Yards are located about two 
miles from the lake front, and, in addition to connecting 
with these yards, the Junction Co. also has switch tracks 
to other industries located at or near there, aggregating 
some two hundred and fifty miles, by means of which 
main and switch tracks it serves in the neighborhood of 
six hundred and fifty (650) industries, all being in or 
near what is known as the stock yards district of Chicago. 

According to the record in this case, the Junction 
Co. neither receives goods for carriage on its own account 
nor deals on its own account with shippers or con- 
signees. It is not necessary for the purposes of this 
decision to enumerate all of its activities in the opera- 
tion of the road. Among them is the hauling of loaded 










ears on behalf of trunk-line carriers, by whom it is em- 
ployed and paid, from such trunk lines to the industries 
on its tracks, or to other trunk lines connecting with it. 
These cars are brought by the trunk-line carriers from 
points outside of the state destined to points in the dis- 
trict served by it or to poifits outside of the state. They 
are placed by the incoming trunk-line roads on what are 
known as the receiving tracks of the Junction Co., each 
car being marked with a transfer card, giving the name 
of the consignee of the freight therein obtained, and 
thus indicating its destination. The Junction Co. picks 
them up with its own motive power and transports and 
delivers either- to the designated consignee or industry 
on its line, or, when destined to points beyond the state 
limits, to the proper outgoing trunk line. These cars 
are transported in one unbroken line of railroad carriage 
from the several points where they originate outside of 
the state, over the line of the Junction Co. after their 
arrival at Chicago, to the railroad of the outgoing con- 
necting carrier, and then to their points of destination 
outside of the state; this is done without the intervention 
of the shipper or consignee, or the performance by either 
of them of any intermediate act or service; and they 
move in this way on through bills of lading, covering the 
whole distance traversed, as do those also which are 
consigned and delivered to consignees and industries on 
the line of the Junction Co. in the stock yards district. 

For the hauling or so-called switching service so 
rendered, the Junction Co. is paid by the trunk-line 
carriers which request the service a specified sum ac- 
cording to an established schedule of tariffs or charges. 
For instance, for the switching of cars back and forth 
to and from the receiving tracks of the various connect- 
ing trunk lines to the stock yards, or to the industries 
in that vicinity, the Junction Co. is paid a certain sum 
per car by the trunk-line carriers, and this it receives 
as a distinct switching charge, regardless of the com- 
modity or character of freight in the car, its origin, 
destination, or the through-freight charge of the trunk- 
line carriers. No specific charge therefor is made to 
the shipper or consignee, either by the Junction Co. or 
by the trunk-line company; the trunk line is said to 
absorb the charge. 


Since the lease of 1897, the Stock Yard Co. has had 
nothing whatever to do with the railroad or railroad busi- 
ness, which has been carried on exclusively by its lessee. 
It has confined itself, apart from the operation of the 
hotel, to conducting a stock yards business, with all 
which this involves and implies. It is not a dealer in 
cattle, but simply maintains a public market where all 
kinds of .live stock can be bought and sold. As part 
of this business, it receives and cares for stock delivered 
by trunk-line carriers at its docks and chutes, unloading 
them for a specific amount per car paid to it by the 
carriers. The stock, so unloaded at its yards, is mostly 
stock consigned on through bills of lading to parties 
doing business in and around the stock yards or stock 
yards district, which has been transported by the car- 
riers from points outside of the state to the stock yards 
or to points on the line of the Junction Co. It also 
loads onto cars furnished by the trunk-line carriers’ stock 
outbound from the yards, for which it similarly receives 
a fixed sum per car from the carrier for which it per- 


forms this loading service, the stock so loaded being 


generally consigned from owners and dealers doing busi- 
ness in and about the stock yards district and being 
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moved on through bills of lading over the Junction (o. 
tracks to the tracks of the trunk-line carriers, which hay] 
them to points of destination beyond the limits of the 
state. The Stock Yard Co. also loads and unloads live 
stock consigned to or shipped by industrial establishments 
located along the right of way of the Junction Co. for 
which service fhe trunk-line carrier that handles the 
shipment pays a fixed sum per car. By reason of these 
facilities and business arrangements both live and dead 
freight is moved in an unbroken line of railroad carriage 
on through bills of lading from points outside of the 
state of Illinois to the stock yards and industrial estab 
lishments located in that vicinity, and from such stock 
yards and industrial establishments to outside points 
The Stock Yard Co., however, neither issues bills of 
lading for these shipments, whether through bills o: 
others, nor participates in the freight rates charged by 
the carriers. It is compensated solely in the manne! 
indicated for the services which it performs. It does 
advance to the carriers, however, the freight charges due 
on bills of lading for stock delivered at the stock yards 
collecting the same in turn from the consignees. But 
these advancements are made for the convenience and 
accommodation of its customers, the commission men, 
who buy and sell stock at its yards, and have nothing 
whatever to do with the charges which it makes for 
loading and unloading. These are paid by the trunk 
line carriers as a separate matter. As part of its stock 
yards business the Stock Yard Co. further frequently 
feeds and waters live stock in transit, for which it is 
similarly paid a fixed compensation by the carrier hand 
ling the stock to and from its yards. And it also feeds, 
beds and waters live stock shipped to consignees doing 
business at or near its yards, for which it is paid by the 
commission men who are engaged at its yards in buying 
and selling cattle. It also frequently makes alterations 
and repairs in cattle cars, for which it is paid by the 
carrier requesting the service. And, finally, for the 
accommodation of its patrons it has built and conducts a 
hotel in the neighborhood of its yards as empowered by 
its charter. 


The Investment Co. is a corporation organized under 
the laws of the state of New Jersey solely as an invest 
ment company for the purpose, among other things, 0! 
holding stock of.the Stock Yard Co. It owns over 
per cent of this stock as well as practically all of the 
stock of the Junction Co., but it owns none of the prop 
erty of, and neither manages nor controls, either com: 
pany, except in so far as its stock ownership enables it 
to elect their directors. 


The contract between the Stock Yard Co. and the 
Pfaelzers in substance obligates the former to pay $50,000 
to the latter in order to enable them to rebuild their 
packing plant at a specified place in the neighborhood 
of the Stock Yard Co.’s premises, In consideration 
thereof the Pfaelzers bind themselves to rebuild the 
plant, to conduct their business exclusively at the speci 
fied place, and either to buy all live stock slaughtered 
or packed by them-in or within 200 miles of Chicago, 
for a period of fifteen years, at the yards of the Stock 
Yard Co., or, in lieu thereof, to pay it the same custom: 
ary yardage, tolls, and charges that it would receive 
if such live stock were sent to its yards and there bought 
by them. 

The questions presented on this record are: 

First. Is the Junction Co. a “common carrier «0 
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gaged in transportation of property by railroad from one 


state to another state of the United States” within sec- 

tion one of the Act to regulate commerce and therefore 

subject to the provisions of sections 6 and 20 thereof? 
Second. Is the Stock Yard Co. the owner of a rail- 


road engaged in interstate commerce within such section 
9) and therefore subject to its provisions? 

Third. Is the Stock Yard Co. a common carrier 
within such section one and therefore subject to section 
¢ thereof, and also to the provisions of section 3 of the 
Elkins Act? 

Fourth. Is the Investment Co. such a carrier and 
therefore subject to section 3 of the Elkins Act? 

Fifth. Are the contract and guaranty a violation 
of the Act to regulate commerce or of the Elkins Act? 

First. Counsel for the Junction Co. expressly con- 
cede in this case that it is a common carrier. They 
deny, however, that it is engaged in interstate com- 
merce. Counsel for other defendants, while not expressly 
denying, nevertheless intimate that it is not a common 
carrier. 

That it is a common and not a private carrier, if 
it be a earrier at all, is manifest from the fact that it 
is organized under the general railroad law of Illinois; 
under its constitution, article 11, section 12, all railroads 
are “declared public highways and shall be free to all 
persons for the transportation of their persons and prop- 
erty thereon, under such regulations as may be pre- 
scribed by law.” Moreover, it offers its services by the 
publication of a tariff in general circulation in Chicago 
to all the public who are in a position to avail themselves 
thereof. That the class is a limited one does not affect 
the nature of the business or render it any the less public 
or common in its character. 


It is, however, suggested that it is not a carrier at 
all because what it hauls is the loaded car, and not the 
freight itself with which the car is loaded. 

That cars as well as other property may be the 
subject matter of carriage is, however, well established: 
P. & P. U. Ry. Co. vs. C. R. I. & P. Ry. Co. (109 IIl., 135); 
M. P. Ry. Co. vs C. & A. Ry. Co. (25 Fed., 317); U. S. 
vs. C. & N. W. Ry. Co. (157 Fed., 616, 619). 

It is further contended that the trunk line alone is 
the carrier and that the Junction Co. is merely its agent 
and instrumentality, and only as such agent performing, 
not a transportation or carriage, but a mere switching 
service. This service is likened to that of a towboat, 
which, under some circumstances and in some jurisdic 
tions, is held not to be a carrier. 

That the trunk line has agreed to carry beyond its 
own line, and has expressly assumed a liability for the 
acts of connecting carriers, which, under the so-called 
Carmack amendment to section 20 of the Act to regulate 
commerce (Act of June 29, 1906, 34 Stat., 584, 595), the 
law would now impose upon it as the initial carrier, 
does not, however, render the connecting carrier any 
the less the transporter or carrier of the property while 
it is actually hauling the loaded car on its own tracks, 
With its own motive power and its own servants, abso- 
lutely free from any control or direction on the part 
of either trunk line. To call this service a switching 
Service does not, in any respect, change its character; 
whether the work done be to switch a car one mile or 
to haul it 200 miles, it is none the less a transportation 
or carriage of the car and its contents by an independent 
Operator. As was well said in M. P. Ry. Co. vs. Grocery 
Co. (55 Kan., 525): 


‘ 
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A railroad transporting a carload of freight one mile, 
using a switching engine for motive power, is just as much a 
common carrier as if the distance were a thousand miles by 
regular freight train. The fact that compensation for this par- 
ticular service was raid by the St. L. & S. F. Ry. Co., while 
it might render that company also responsible, could not relieve 
defendant company from its liability as a carrier. 

If then it be a common carrier of this property, it 
must be immaterial how or by whom it is paid. Whether 
its rate is a flat one or a proportion of the through rate, 
whether it is paid by the trunk line and absorbed or by 
the shipper or consignee, does not determine the nature 
of its services or alter the character of its offer to the 


public—to serve them as a common carrier. 


The Interstate Commerce Commission in Cattle Rais- 
ers’ Association vs. F. W. & D. C. Ry. Co. (7 I. C. C. 
Rep., 513, 536), while holding, as counsel urge, that this 
very Stock Yard Co., under which the Junction Co. holds 
by lease, was not, prior to the lease of 1897, a common 
earrier in certain of its activities, also expressed the 
opinion which counsel have not noted, that it was a 
common carrier with reference to the activities herein- 
above described and now performed by the Junction Co. 
The Commission moreover point out (p. 537) that the 
Bridge Co., in K. & I. Bridge Co. vs. L. & N. Ry. Co. 
(37 Fed., 567), which is here relied upon, was not, under 
its act of incorporation, a common carrier at all. 


In Union Stock Yards Co. of Omaha vs. U. §S. (169 
Fed., 404), the Circuit Court of Appeals while holding, 
as counsel claim, that the Stock Yard Co. of Omaha was 
not a common carrier in its stock yards activities, also 
held that, as to its railroad activities, which are iden- 
tical with those of the Junction Co., it was a common 
carrier engaged in interstate commerce within the Safety 
Appliance Law. On this. point Mr. Justice Van Deventer 
said: 

It is the contention of counsel for the stock yards company 
that the service performed by it is such only as the railroad 
companies are bound to perform for their patrons; that having 
no facilities for performing this service at South Omaha, the 
railroad companies merely employ the stock yards company to 
furnish the requisite facilities and to operate them; that the 
performance of this service under such an employment does 
rot make the stock yards company a common carrier or its prop- 
erty used therein a railroad; and that this service is purely 
a locai switching service which follows or precedes transporta- 
tion, and is not interstate commerce, * * * 

It is of little significance that the stock yards company 
does not hold itself out as ready or willing generally to carry 
live stock for the public, for all the railroad companies at 
South Omaha do so hold themselves out, and it stands ready 
and willing to conduct, and actually does conduct, for hire a 
part of the transportation of every live stock shipment which 
they accept for carriage to or from that point, including such 
shipments as are interstate. : 

Belt Ry. Co. of Chicago vs. U. S. (168 Fed., 542); 
U. S. vs. Sioux City Stockyards Co. (162 Fed., 556); 
U. §S. vs. Union Stockyards Co. (161 Fed., 919); and 
the dictum in McNamara vs. The Wash. Terminal Co. 
(39 Wash. Law Rep., 458) are in accordance with the 
decision of Mr. Justice Van Devanter, and hold a com- 
pany performing these activities not only a common 
carrier but also engaged in interstate commerce within 


the safety appliance or employer’s liability acts. 

If, then, the Junction Co. be, at least as to some of 
its activities, a common carrier, is it also “engaged in 
the transportation of property by railroad from state to 
state”? 

Its location wholly within one state, the switching 
nature of its activities, which are said to be merely 
incidental to the transportation within that state, and 
its failure to receive a division or definite percentage 
of the through interstate rate, are urged in support. of 
the contention that it is not engaged in transportation 
from one state to another. Counsel, moreover, contend 
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that the amendment of June 29, 1906, to the first section 
of the Act to regulate commerce, narrows the class of 
railroads wholly within one state that are now subject 
to the act. Prior to the amendment, the act read: 
“Common carriers engaged in the transportation of prop- 
erty wholly by railroad, or partly by railroad and partly 
by water, when both are used under a common control, 
management or arrangement for a continuous carriage 
or shipment, from one state to any other state.” By 
the amendment of 1906 the clause beginning “or partly” 
and ending with the word “shipment” was inclosed in 
parentheses, 

It is urged that under the correct construction of 
the original section one, a railroad, even though wholly 
within one state, came within the Act if it carried 
freight within that state under a common arrangement 
with an interstate carrier; but that, since under the 
amendment the common arrangement refers only to 
transportation partly by water and partly by rail, a 
carrier operating wholly by rail and within one state 
does not come within the amended act, even though it 
operate under such a common arrangement; in other 
words, that only railroads whose lines cross state boun- 
daries are now subject to the Commission. 

The case of C. N. O. & T. P. Ry. Co. vs. I. C. C. 
(162 U. S., 184) does not, however, sustain the con- 
tention that prior to the amendment the clause “under 
a common control,” etc., affected as well the carriage 
wholly by railroad as the carriage partly by railroad and 
partly by water. (U.S. vs. Colo. & N. W. Ry. Co., 157 
Fed., 321, 329, 332.) 


Whatever be the true construction of section one as 
originally framed—and we agree with the Circuit Court 
of Appeals in U. S. vs. Colo. & N. W. Ry. Co. (157 
Fed., 321, 327), that “it is probably that the clause 
‘under a common control, etc.,’ qualified carriers ‘partly 
by railroad and partly by water’ only, and had no appli- 
cation to such carriers ‘wholly by railroad’”—it is clear 
that the sole purpose of the amendment was to remove 
any possible doubt on this point and not to withdraw 
from the operation of the Act railroads wholly within one 
state, but engaged in the transportation of articles while 
moving in interstate commerce, whether with or with- 
out a common arrangement with connecting lines. (U. S. 
vs. C. & N. W. Ry. Co., supra, at 328.) 

The interstate commerce begins with the shipment 
of the article in one state directed and destined to 
another state. It ends only with the delivery at destina- 
tion. All common carriers by railroad which participate 
in its actual transportation from the time of shipment 
to the time of delivery are engaged in the transporta- 
tion of property from one state to another, whether their 
services be performed wholly within one state or in more 
than one state, whether such services be primary and 
ealled carriage or incidental and called switching, whether 
the carrier be paid a flat sum per car or a percentage 
of the through rate, and whether such payment be made 
directly by the shipper or consignee on the one hand 
or by the initial or final carrier on the other hand. 
(U. S. vs. Ill. Term. Ry. Co., 168 Fed., 456; Pac. Coast 
Ry. Co vs. U. S., 173 Fed., 448.) 

While it is conceded that the cases above cited sup- 
port these views, at least when the safety appliance 
acts are in question, it is sought to distinguish most 
of them on the ground that the safety appliance acts 
and the interstate commerce Act hdve a different purpose 
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and scope; that the former are intended primarily to 
regulate the cars at any time used in interstate com. 
merce, and not primarily the carriers themselves in 
their relation to the public. Some statements from the 
decision of Judge Sanborn (U. S. vs. C. & N. W. Ry. Co., 
157 Fed., 321) to the effect that the two acts are not 
in pari materia, and therefore not necessarily to be con- 
strued alike, are cited in support of this contention. ‘The 
argument, however, which was answered in that opinion, 
was as follows: The original interstate commerce Act 
subjected to the control of the Interstate Commerc 
Commission a carrier by railroad within one state only 
if it operated under a common arrangement with a ca 
rier in another state. That act was passed in 1887. In 
1893 the first safety applianée act was passed. In terms 
it applied to every “carrier by railroad engaged in inter 
State commerce.’ Nevertheless, as it, too, subjected car 
riers to the control of the Commission, the board lan 
guage must be deemed limited tto the class of carriers 
affected by the Act of 1887, because the Act of 1887 
clearly declared the intent of Congress as to the extent 
of the class over which the Commission should hav: 
control. 

The answer to this argument, given by the court 
was twofold: First, the major premise, though adopted 
by some courts, was erroneous; all common carriers 
engaged in interstate transportation wholly by railroad 
were embraced within the terms of the original Act 
to regulate commerce. Second, even if it were correct 
there was no such relation between the two acts as 
to cause the court to modify the broad language of 
the safety appliance Act by expressly inserting therein 
the limitation of the interstate commerce Act. 

It is manifest that this decision does not support 
the contention of counsel. 

Again it is said that the safety appliance Act as 

now amended (Act of March 2, 1903, 32 Stat., 943) 
requires all cars engaged in interstate commerce, 
whether owned by an interstate railroad or by a private 
individual not engaged in the transportation business 
to be equipped as therein directed. But, whatever the 
scope of the Act may be (So. Ry. Co. vs, U. S., U. S 
Sup. Court, Oct. 31, 1911), only the “common carrie! 
engaged in interstate commerce” is punishable for its 
violation. Cases holding companies whose activities are 
the same as those of the Junction Co., guilty of such 
a violation, are therefore direct authorities on the ques 
tion now under consideration. 
; As therefore the designation used in the several 
acts, “carrier engaged by railroad in interstate com 
merce” and “carrier engaged by railroad in the trans 
portation of property from one state to another’ are 
not mutually exclusive, but, on the contrary, the on 
includes the other; as all of the authorities cited to 
or found by us expressly hold that such of the activities 
of the Junction Co, as are hereinabove set forth make 
it a common carrier engaged in interstate commerce 
by railroad; we are of the opinion that it is a commo! 
carrier engaged in the transportation of property from 
one state to another, within section 1 of the Act to 
regulate commerce, and as such subject to the require- 
ments of section 6 and section 20 of that Act. 

Second. By the amendment of June 29, 1906, the 
Commission was authorized, under section 20, to 
quire annual reports, not only “from all common carriers 
subject to the provisions of this Act,” but also “from 
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the owners of all railroads engaged in interstate com- 
merce as defined in this Act.” This is the only section 
of the Act that refers to the owners of the railroad 
as distinguished from the common carrier. The evi- 
dent purpose of Congress was to enable the commis- 


sion to obtain certain information which the lessee 
operator might be unable to give, but which the owner 
of a railroad, either operated by a common carrier 
engaged in interstate commerce as defined in the Act 
or which is a highway of interestate commerce, could 


furnish. Whichever be the true construction of this 
clause (So. Ry. Co. vs. U. S., supra) the Stock Yard 
Co. as lessor, is the owner of such a railroad, and 
therefore comes within the provisions of section 20. 
What the obligations are which that section imposes 
upon such owners, we are not now called upon to 
decide. 

Third. None of the present activities of the Stock 
Yard Co. as the owner and manager of the stock yards 
and hotel business, hereinabove fully detailed, in our 
judgment, make it a common carrier. The facilities 
which it affords may enter to a certain extent into 
the carriage of live and dead stock by the railroads 
with which it has occasion to deal. And the services 
which it renders in that connection may take on a 
public character. (Cotting vs. Kansas City Stock Yards, 
183 U. S., 79, 85.) But that does not affect the case. 
A carrier must transport or carry. It must actually 
engage, in other words, in the carriage of goods or 
persons from point to point, of which there is no 
semblance in anything which is done here, (Union 
Stock Yards vs. U. S., 169 Fed., 404, 406.) 

It is said, however, that the charter of the Stock 
Yard Co, contemplated that it should build and operate 
a railroad to connect with the trunk lines which enter 
Chicago, and empowered it so to do; and that it cannot 
escape this charter obligation or put off the character 
of a common cartier thereby impressed on it, either 
by not exercising the power or by turning over to 
another company the railroad which it built. The 
corporate character of a- company—and much less the 
business in which it is engaged—is not determined by 
its reserved and unused powers. (Tiffany vs. La Plume 
Condensed Milk Co., 141 Fed., 444; Cate vs. Connell, 
173 Fed., 445.) It is what it does, and not simply what 
it may do, by which it is to be judged. A corporation 
would in no sense be a common carrier if it never 
constructed or ran a railroad or other means of trans- 
portation merely because it had the charter power. 
But the Stock Yard Co, did exercise such power; it 
built and operated the railroad. It was, at that time, 
a common carrier. (Cattle Raisers’ Ass’n. vs. F. W. D. 
C, Ry. Co., supra.) It has, however, pursuant to its 
charter power, leased its entire railroad property. There- 
upon the railroad, with the locomotives and cars re 
quired to run it, went out of the possession and control 
of the Stock Yard Co., which thereafter confined its 
operations to the stockyard business under its other 
charter powers. Clearly the mere reversionary owner- 
ship of the railway, which it retained, did not make 
it a carrier or impose upon it the obligations or duties 
of a carrier. 

While under the law of Illinois (Penn. Co. vs. Ellett, 
Admr., 182 Ill, 654) and of some other states, a lessor 
is liable like a common carrier for damages caused 
by its lessee, an independent operating company, the 












THE TRAFFIC WORLD AND TRAFFIC BULLETIN 861 


weight of authority appears to be contrary to this 
view. (1 Elliott on Railroads, sec. 468.) In any event, 
the Federal courts in Illinois have refused t> follow the 
Illinois doctrine (Yates vs. Ill. Central Ry. Co., 137 Fed., 
943; Curtis vs. C., C., C. & St. L. Ry. Co., 140 Fed,, 777) 
on the ground that this is a question of general law. 
Moreover, whatever may be the liability of a lessor rail- 
road for damage to persons or property while being 
transported over the railroad owned by it but operated 
by a lessee, that liability, if any, is due to the 
obligations imposed upon it by the state. The state 
may declare that a non-operating lessor shall be liable 
to the same extent as a common carrier for such dam- 
ages. It cannot, however, by such a declaration make 
the lessor a common carrier in fact, within the mean- 
ing of the Act to regulate commerce. Common carrier 
as therein used is to be taken in its ordinary significa- 
tion of the one engaged in the actual work of trans- 
portation; that is, the operating company. Any doubt 
that may theretofore have existed on this point is, in 
our judgment, removed by the amendment of 1906 to 
section 20 of the Act, whereby, in express terms, the 
owner of a railroad engaged in interstate commerce is 
referred to in contradistinction to the common carrier 
subject to the Act. The decision of the Interstate 
Commerce Commission in Independent Refiners’ Ass’n 
vs. P. R, Co. (6 I. C. C. R., 52) in so far as it holds 
the lessor, merely as lessor, liable for the lessee’s viola- 
tions of its obligations under the Interstate Commerce Act 
is not to be supported. 

The Commission in that case, however, based the 
liability of the lessor also on the fact that it received 
as rental, not a fixed annual sum, but one-half of the 
gross revenues. A holding of the Circuit Court for 
the Western District of Pennsylvania, in accordance 
with this ruling of the Commission, that lessor and 
lessee thereby were to be deemed in a sense joint 
operators, was, however, reversed in the Circuit Court 
of Appeals. (Western N. Y. & P. R. Co. vs. Penn 
Refining Co., 137 Fed., 343, 356.) There would seem 
to be no difference in the relation between a lessor and 
a lessee when, as in that case, the rental is a _ per- 
centage of the gross receipts, and when, as in this case, 
the rental is a percentage of the net receipts. The 
test of a joint operation by lessor and lessee corpora- 
tions, like that of a partnership between individuals, 
is not a sharing merely in the net profits of the 
enterprise. (Holmes vs. Old Colony R. R. Co., 5 Gray, 
58.) The Stock Yard Co. cannot be deemed a joint 
operator with the Junction Co. and therefore a common 
carrier within the Act to regulate commerce, merely 
because it receives two-thirds of the net revenues of the 
Junction Co. or because its auditor acts for both com- 
panies. 

Even if the Investment Co., by reason of its own- 
ership of the stock of the Junction Co., could be held 
to be in such control of the Junction Co. as, for some 
purposes, to make the two identical, nevertheress, the 
Stock Yard Co, would not thereby, and through the 
ownership by the Investment Co. of 90 per cent of its 
stock, become a common carrier. It was the common 
carrier’s ownership of 99 per cent of the stock of 
the Wharf Co., organized for the very purpose of 
furnishing it terminal facilities as a part of the inter- 
state system, that, in Southern Pacific Terminal Co, 
vs. I, C. C. & Young (219 U. S., 499) was held to make 
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the Wharf Co. a part of the common carrier’s system 
and, therefore, a common carrier subject to the Act. 
We see no analogy to the situation in this case. 

Fourth. The Investment Co., whatever may be 
its control over the Junction Co. or the Stock Yard 
Co,, cannot, in any sense, be deemed a common carrier. 
Its ownership of the entire stock of the Junction Co. 
would not make it, any more than such ownership 
would make an individual, a common carrier. It 
might be termed, in a sense, the owner of a common 
carrier, but, as it is not itself a common carrier, it 
does not, in our judgment, come within section 1 of 
the Interstate Commerce Act, or section 3 of the Elkins 
Act. 


Fifth. While section 1 of the Elkins Act as 
amended (Act of June 29, 1906, 34 Stat. 584, 587), 
after prohibiting “any person or corporation” from 


rebating or discriminating in respect to an interstate 
transportation, subjects to criminal prosecution “any 
person or corporation, whether shipper or carrier,” 
who knowingly violates its provisions, section 3 of the 
Elkins Act, under which this suit is brought, authorizes 
equity proceedings to enjoin such offenses only when a 
“common carrier” has committed or is about to com- 
mit them. If the decision in I. C. C. vs. Reichman 
(145 Fed., 235) correctly holds that one who is neither 
shipper nor carrier can be prosecuted under section 1— 
as to which we intimate no opinion—the question 
whether the proposed payment to the Pfaelzers could 
in any way be deemed such a rebate or discrimination 
could be tested by proceedings thereunder in the proper 
forum. 

We have found it unnecessary to determine or 
even to consider it, in view of our conclusion that 
neither the Stock Yard Co. nor the Investment Co. is 
a common carrier. 

Section 6 of the Interstate Commerce Act imposes 
a positive duty on common carriers subject thereto 
in respect to the filing of tariffs and other documents, 
Section 20, on the other hand, merely authorizes the 
Commission to require reports from common carriers 
and owners of railroads engaged in interstate commerce. 
There is no allegation in the petition filed in this cause 
that the Interstate Commerce Commission in any man- 
ner, either by general or special order or otherwise, 
has ever required the Junction Co. or the Stock Yard 
Co. to furnish any such reports as are contemplated 
under section 20. In the absence of such an order, no 
mandamus to make such reports can be issued by this 
court. 

It follows, therefore, that the petition must be 
dismissed, not only as against defendants other than 
the Junction Co. and the Stock Yard Co., but also as 
against the Stock Yard Co. and the relief prayed 
for under section 20 of the Act must be denied as 
against the Junction Co. 

The mandatory writ will be issued against the 
‘Junction Co., as a common carrier subject to the Act, 
to comply with its obligations under section 6 thereof. 





ARCHBALD, Judge, dissenting in part. 

The petition is well dismissed as to the three re- 
spondents, with respect to whom it is found that 
enither the Elkins nor the interstate commerce act 
apply. It is held, however, that the Junction Railway 
Company is a common carrier engaged in interstate 
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commerce and therefore liable to publish tariffs ana 
to make reports, and as to this I-feel compelled to 
dissent. 

Nothing of this kind can be predicated on the use 
which the Junction Railway Co. permits of its tracks 
by the trunk-line carriers as a connecting link, to 
haul by their own motive power through trains moving 
from one to the other, east or west. In the loan of 
its tracks for this purpose, however regular or _per- 
sisted in, it is not exercising any of the functions of 
a common carrier even though it take tolls therefor. 
any more than a turnpike road, upon which people 
travel; or a toll bridge spanning a stream, which 
accommodates those who go across; or a canal, which. 
without doing any towing, merely maintains a water. 
way for public use, (Moore Carriers, p. 66, 67: Ken- 
tucky & Indiana Bridge Co. vs. Louis. & Nash. R. R. 
37 Fed., 573, 615; Grigsby vs. Chappell, 5 Rich. (S. C.), 
443.) The traffic which, by leave of the Junction Rail- 
way Co., goes on over its tracks in this way is that 
of the trunk lines using them and not of the Junc- 
tion Railway. The charges for through carriage, in- 
cluding this part of the movement, are made by and 
paid to these lines, and the Junction Railway does 
not participate by division or otherwise therein. Neither 
does it know or come in contact with the shippers or 
consignees or with the freight which is so moved. It 
simply lets its road and gets pay for its use at so 
much a car, which neither makes it a carrier nor 
constitutes an engagement by it in interstate trade. 

Neither is there anything to make it a common 
carrier in what it does at the Union Freight Station, 
which it maintains, in the way of receiving, distribut- 
ing and forwarding L. C. L. freight. So far as it 
acts with respect to this for the Baltimore & Ohio 
Railroad -it acts as the local agent of that company, 
and is not chargeable in any larger degree. The re- 
ceiving, loading and forwarding which it does for 
others, including the collection of freight charges, when 
required by the trunk-line carriers to be prepaid, and 
the giving of receipts which are exchangeable for 
bills of lading therefor, may be of a somewhat more 
general character. But in no respect do they amount 
to a transportation of such freight by the Junction 
Railway on its own account, nor does the Junction 
Railway Co. in any sense act as a common ecarriet 
with respect thereto. It merely serves as a _ receiv- 
ing and forwarding agent, for which it is compensated 
by the trunk-line carriers by which its services are 
invoked. Having no concern as such agent in the 
transportation of this freight, nor any interest in the 
freight rates charged, and the services being com- 
plete when rendered and confined to the mere handling 
of the freight in the act of receiving and forwarding 
it, there is nothing in any of this upon which a com- 
mon carriage can be charged. (Moore Carriers, p. 68.) 
And the same is true also with regard to the weigh- 
ing of freight which it does, even though these weights 
are at times made the basis of freight charges and 
adjustments between carrier and consignor or con- 
signee. These activities are alluded to at this time, 
not only because they are set up in the bill, but be 
cause they are necessary to be considered in connec- 


.tion with the other things which it does in determining 


the character which the Junction Railway Co. in 
fact bears, which, to the extent of these activities at 
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jeast, is plainly that of a mere intermediary or local 
agency of the trunk-line companies for which the ser- 
vices are performed. And this character, in all that 
it does, it consistently maintains, 

The so-called hauling and switching services, how- 
ever, remain. And for a full understanding of them, 
they must be given somewhat at large. The practice 
in this regard with respect to live and dead freight 
jg not exactly the same. Where inbound live stock 


originates outside of the state, and is destined to 
pints in the stockyards district, the trunk line on 
which it arrives generally hauls it with its own motive 
power over the tracks of the junction railway from 
the connecting point to the unloading docks, chutes 
and platforms of the stockyards company; although 


horses are usually delivered by the Junction Railway 
(o. after having been received from the trunk line 
by which they are brought in. Outbound carload 
shipments of live stock, however, which originate in the 
stockyards district and are destined to points outside 
the state, after being loaded into cars placed by the 
Junction Railway Co. at the loading chutes of the 
stockyards, are hauled by the Junction Railway over 


its tracks and delivered at the proper connecting 
pint to the trunk line which is to transport them 
beyond. Dead freight in carload lots brought by the 
trunk line carriers from points outside of the state, 
destined to points in the district served by the Junc- 


tion Railway on the line of its tracks, and sometimes 
also destined to points beyond, is placed by the trunk- 
line roads on what are known as the receiving tracks 
of the Junction Railway, each car being marked with 
a card, giving the name of the consignee, by which 
its destination may be known. And these cars the 
Junction Railway Co, picks up with its own motive 
power and delivers to the designated consignee or 
industry; or, where they are destined to points beyond 
the state, delivers them to the proper connecting out- 
going trunk line, according to the destination indi- 
cated thereon, Through shipments of this kind move 
on bills of lading covering the whole distance traversed, 
including the tracks of the Junction Railway. And 
the same is true of consignments to and from the 
Union Stockyards or the industries of the stockyards 
district adjacent to the railway company’s line. But 
the Junction Railway Co. is not known to the shipper 
or the consignee in the transaction, all that It dees 
being done for the trunk-line carrier which employs 
i, by which it is paid so much a car. And this 
payment also it receives as a distinct switching charge, 
regardless of whether the car is loaded or empty, er 
Where it is to go to or where it comes from. The 
question then is whether by reason of what it so 
does the Junction Railway Co. is a common carrier 
eigaged as such in the transportation of persons or 
property in interstate trade, within the meaning of the 
law, 

It is claimed that it is becduse it participates in 
the movement of the freight which passes over its 
tracks in the channels of commerce in the way which 
has been described, in which movement, it is said, 
it is an integral and essential factor and not a mere 
local aid. (C. N. O. & T. P. R. R. vs. Inter. Com. Com., 
162 U. S., 184.) But to me that does not seem to be the 
case. The part which it takes in that movement is a 
purely local and incidental one, in no respect having 
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anything to-do with the movement of freight, as freight, 
and much less as interstate freight, its services being 
confined to the mere handling of the cars in which the 
freight is contained, this being carried on and com- 
pleted also wholly within the state, and not, in any 
respect, extending to anything beyond. It knows no 
one outside of the trunk-line carriers by which it is 
employed, and does not come in contact or have any 
relation with the shipper or consignee except as agent 
of the trunk-line carriers in the receiving and deliver- 
ing of freight. Nor has it anything to do with the 
freight rates charged, the tolls which it gets being 
taken care of by the trunk lines without appearing in 
those rates. The service which it performs is a mere 
shifting or switching service, having no relation to 
anything outside of that so far as it is concerned. Its 
undertaking is to shift the cars and not the freight 
which they contain, in the movement of which freight 
it has no interest, and as emphasizing this it is paid 
by the car without regard to contents, origin, or desti- 
nation, whether to or from points within or without 
the state. When the cars are being moved by the 
Junction Railway Co, the carrier for which in each 
instance this is being done, in legal contemplation as 
well as in actual effect, is transporting them, the Junc- 
tion Railway Co., by its engineers and employes, 
being merely the medium by which it is accomplished. 
To engage in transportation within the meaning of 
the law there must be a participation in the result; 
to merely touch it in passing, as here, is not enough. 
The statute was enacted to regulate interstate com- 
merce, and there must be a direct or proximate con- 
nection with interstate shipments to bring the case 
within its terms; and the mere local shifting or han- 
dling of cars in which the commodities move incidentally 
in transit, wholly within the state where it is done, 
without any share in the freight paid, the service 
rendered being performed for the carrier by which 
the through transportation is being done, is not, in 
my judgment, engaging in interstate commerce in the 
commodities or in the interstate transportation of 
them, with which alone the statute undertakes to deal. 

It is no doubt true that railroads performing similar 
switching services to those which we have here have 
been held to be engaged in interstate commerce, within 
the meaning of the safety appliance law. (United 
States vs. Col. & N. W. R. R., 157 Fed., 321; United 
States vs. Union Stock Yards of Omaha, 161 Fed., 919; 
Belt Line R. R, vs. United States, 168 Fed., 542; Union 
Stock Yards of Omaha vs. United States, 169 Fed., 404.) 
But there is by no means a unanimity of opinion 
among the judges by whom these cases were decided, 
and, as is pointed out by Judge Sanborn, in the lead- 
ing one (United States vs. Col. & N. W. R. R., 157 
Fed., 321) the Safety Appliance Act is to be given a 
broader construction than the Interstate Commerce Act, 
even though in the description of the carriers, who 
are made subject to it, the same terms largely are 
employed in each; the one Act dealing with the physical 
or mechanical instrumentalities of interstate commerce, 
looking to the safety of employes, while the other is 
directed to the business or commercial side, regulating 
the rates and practices which are there to prevail. 
These decisions therefore, as it seems to me, are mis- 
leading and valueless as precedents, and are not to be 
applied. 

















Neither is the case like that of McNamara vs, 
Washington Terminal Company (39 Wash. Law Rep., 
458), recently decided by the District of Columbia Court 
of Appeals, on which much reliance is placed. The 
case there arose under the employers’ liability act, 
the validity of which, so far as the District of Columbia 
is concerned, does not depend, as it is pointed out, on 
the right of Congress to legislate with regard to inter- 
state or foreign trade; and the question simply was 
whether the Terminal Co. was a common carrier en- 
gaged in trade or commerce in the District within the 
meaning of the law. Whether the Terminal Co., 
however, was engaged in interestate commerce was 
also held to be involved; and, passing upon that ques- 
tion, is was decided that it was. But the considerations 
which led to this result are to be observed. The tracks 
and station of the Terminal Co., it is to be noted, 
are not mere facilities for the handling of passengers 
and baggage at Washington. As to the railroads enter- 
ing the city, the Terminal Co, completely monopo- 
lizes everything that is done. By its agents and em- 
ployes it controls the operation of trains over its 
tracks into and out of the station, and with its engines 
it shifts empty cars in the making up of trains. Steam 
railroad passenger traffic, entering and leaving Wash- 
ington, is thus completely and exclusively managed, 
operated and controlled by the Terminal Co. within 
the zone occupied by its station and tracks. The 
conclusion reached, in view of this, was that it was 
not to be taken as a mere line of railroad, carried on 
wholly and independently within the District, but that 
it was a direct component part of the various rail- 
road systems engaged in interstate commerce, through 
which an entrance into Washington was obtained. And 
it is this integral and indispensable part which it has 
in interstate trade coming into and going out of the 
city that is the criterion by which its position as a 
medium of interstate commerce is to be judged. It is, 
in other words, as with the Southern Pacific Terminal 
(219 U. S., 498), its relation to and systematic con- 
nection with the interstate railroad, of which it forms 
the Washington end, and its direct participation in the 
handling and management of the passenger and ex- 
press traffie there, that makes it a common carrier 
engaged in interstate commerce within the meaning of 
the Federal law. 

The distinction between that case and the one in 
hand is clear. The Junction Railway Co. was not 
organized to supply terminal facilities, nor does it in 
fact supply them for any interstate railroad or business. 
Nor is it a component part of any such railroad 
system. Nor does it, in the hauling and switching 
services which it performs, take the place for the 
time being, as to consignor or consignee, of the trunk- 
line carrier for which it acts. It simply moves back 
and forth, by means of its engines and employes, cars 
which it is put by the trunk-line carriers in the way 
to take, to which carriers in the performance of that 
service it is alone responsible therefor. It is not an 
agency of commerce as such, state or interstate, but 
of the railroads which have that commerce in charge. 
It is true that it has a railroad which it operates, 
over which that commerce incidentally moves, But 


that does not change the character of the services in . 


which it is engaged. The part which it plays, the 
relation which it assumes, and the result of what it 
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does, begin and end, so far as it is concerned, with 
the immediate service which it renders, which negatives 
the idea that anything like interstate commerce jg 
intended or involved. Not engaging as a common czar. 
rier in such transportation, it is not brought in cop. 
sequence within the terms of the Act, and cannot be 
required either to publish tariffs or to make reports 
And the petition ought therefore, in my judgment, to 
be in all respects denied. 


———_— 


Liberal Earnings a Political Issue 


New York, N. Y., November 17.—It is proposed in the 
third annual report of the general executive committee 
of the association, which has been mailed to the mem. 
bers, that the association shall urge in nation and in 
state a propaganda of adequate railway earnings with 
the makers of political party platforms. 

The report says in part: 

“Federal and state commissioners are evidently 
anxious to be regarded as solicitous for the financial 
stability of the transportation companies. In the atmos- 
phere thus created our work now is to encourage the 
development of co-operation, frank and above-board, 
between the rate-regulating tribunals and men of af. 
fairs in the establishment of principles and _ policies 
affecting revenues. 

“We can assist in bringing about conferences in 
various states. for interchange of views which the ad- 
ministrators of the regulatory statutes would welcome. 
Let the patriotism and public spirit not only of the regu- 
lators and shippers, but of railway managers, be taken 
for granted. Let it be acknowledged that the ques- 
tion of rates affords wide scope for honest differences 
of opinion by thoughtful and well-informed men. The 
government will labor under much the same responsi- 
bility of administrative discretion as did the railway 
managers when making of rates was solely in their 
hands. Commissioners will be helped, all concerned 
will be benefited, by a more systematic diffusion of 
the results of experience and a more thorough under- 
standing of the relation between rates, income, sur- 
plus, efficient operation and credit in the raising of 
capital for new mileage and improved facilities. 

“As this report is written, the depression from 
which many industries are suffering has been relieved 
in but small degree for those lines of business de- 
pendent upon the carriers. We have been hit \iarder 
than most other business men. This is because of the 
natural hesitation of railway managers to enter upon 
enterprises calling for large expenditures while waiting 
to ascertain the effect upon their revenues of accu- 
mulating decrees of commissions. The intimation in 
some quarters that the railways withhold contracts in 
a mood of vindictiveness toward the public because of 
the denial of petitions for higher freight rates is an 
error. It is easy for anyone who is not charged with 
the financial responsibility of an enterprise to criticize 
the judgment or motives of the men who are responsi- 
ble. Nevertheless we feel that we ought not to take 
more than our share of loss in any general depression. 
If by straightforward argument we can convince the 
public authorities that it would be just and fair as well 
as wise in the public interest to moderate the current 
tendency to cut rate schedules down, we feel ii our 
duty to engage actively in such discussion, 
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“Administrative tribunals are political in their 
origin, both as to the power conferred, the statutory 
directions imposed and their very appointment and 
tenure. The United States is a government by parties. 
A further step that lies before us is to urge upon 
the political parties in nation and in state that they 
themselves to administer the regulation of 
with the motive of discovering the most en- 
lightened methods, not only of preventing discrimina- 
tions and excessive charges, but of making railways 
grow and thrive. 

“The Railway Business Association has no part in 
party politics. The ideal condition as we view it would 
be for all parties everywhere and always to declare 
so boldly for adequate railway earnings that the ques- 
tion would never be an issue between them. To that 
end we should exert our energy and influence and by 
directing our argument to all the parties alike we 
ean, while retaining our independence, press Our propa- 
ganda with the makers of platforms. 

“More than ever may we count on a quick and 
sure response from business men, They now have 
problems of regulation themselves.” 

The speakers at the third annual dinner, which 
will be held at the Waldorf-Astoria next Wednesday, 
will be Governor Emmet O’Neal of Alabama and Walker 
D. Hines, chairman of the executive committee of the 


pledge 
railways 


Atchison, Topeka and Santa Fe Railway. The presi- 
dent, Geo. A. Post, will preside. 
“Legislation,” says the invitation to the dinner, 


“has now reached a point in conferring and exercising 
power over railways when business men, to use a 
business phrase, may well ‘take account of stock.’” 
The dinner “will be an ‘inventory’ of the regulatory 


plant. What is the value and efficiency of existing 
statutes? What is there in existing statutory machin- 
ery which in the light of experience should be dis- 
carded? What is yet needed to make regulation com- 


prehensive? Statesmanship, which has of late shown a 
quickened interest in the welfare of the railroads, 
will expound regulation—its benefits, its mistakes, the 
things necessary to purge it of error and vitalize it 
for prosperity. For the railways, which have earnestly 
sought to conciliate the public, response will be made 
setting forth what policies they believe are fair and 
wase. These utterances will be spoken in the presence 
of those representing transportation and cognate in- 
dustries, the government, the professions, and commerce 
as it is organized in associations.” 





EXTENDS SUSPENSION OF TARIFFS. 


Washington, D. C., November 17,—Following the pub- 
lication of new tariffs by the Galveston Wharfage Com- 
pany, some time ago, the Galveston, Harrisburg & San 
Antonio Railroad Company filed tariffs absorbing those 
terminal charges, but in doing so they failed to absorb 
some of the charges connected with commodity rates, 
Which they had absorbed in their previous tariffs. The 
Commission suspended these tariffs, I C. C. No. 832 
and I. C. C. No. 834, on July 14 last, pending a hearing 
and investigation into the cause of the contemplated 
action, the suspension to be effective to November 14, 
1911. In the meantime, however, it has been found im- 


DSsible to complete the investigation within the time 
named, and the Commission has, therefore, further sus- 
bended these tariffs to May 14, 1912. 
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SHIPPERS HOLD CONVENTION 


National Industrial Traffic League Memberss 
Have Annual Fall Meeting at Chicago 





Members of the National Industrial Traffic League, 
the country-wide shipping organization, representing over 
80,000 tonnage producers, held their annual fall meeting 
at the Congress Hotel, Chicago, Thursday of this week. 
Those familiar with the work of the association declared 
this session one of the best attended and the most suc- 
cessful in the four years of the league’s history. 

The business sessions were devoted to a discussion 
of the subjects covered by the docket printed in the 
last issue of THE TRaFFIC WorLD. During the meeting 
the league went on record as opposed to the clearance 
bill in Congress, demanded changes in the Uniform Bill 
of Lading, planned a study of the Western Classification 
that may lead to a plea for the suspension of the next 
issue, started a movement for greater publicity to the 
work of the committee on uniform classification, tackled 
the ever-troublesome question of weights and check 
weighing and paved the way for a consideration of a 
revision of the code of uniform car service rules. 

The meeting was called to order at 10:55 a. m., Presi- 
dent J. C. Lincoln presiding. After alluding briefly to the 
General Rate Advance Cases and the part played by the 


League in that fight, the president took up the business on 
the docket. 


It was moved by L. B. Boswell, commissioner, Quincy, 
Ill., Freight Bureau, that a committee of nine, with W. M. 
Hopkins, manager, transportation department of the Chi- 
cago Board of Trade, as chairman, be appointed by the 
chair to act as nominating committee to select officers for 
the ensuing term. The motion was seconded and carried. 

Reports on bills of lading and natural shrinkage were 
temporarily passed. : 


J. M. Belleville, general freight agent, Pittsburgh Plate 
Glass Company, and chairman of the League committee on 
freight claims, submitted the following report on refund of 
overcharges developed in revised billing. 


“The question of prompt refund of overcharges devel- 
oped in the revising of billing has been the subject of 
negotiations with the Association of American Railway 
Accounting Officers and with the American Association of 
Freight Agents, with the following result: 


AMERICAN ASSOCIATION OF FREIGHT AGENTS. 


Cleveland, July 20, 1911. 
Mr. J. C. Lincoln, 
President, National Industrial Traffic League, 
St. Louis, Mo. 
Dear Sir: 

Referring to your letter of June 24, which was acknowledged 
June 26, wish to say that the subject matter referred to was very 
fully discussed. It was discussed together with the Lincoln 
topic, the title of which is self-explanatory, viz.: 

interests of shippers and carriers demand that final decision 
regarding correct.charges assessable against all shipments be 
made at original forwarding or billing station, particularly on 
prepaid shipments.” 

These two topics were discussed, and without a dissenting 
voice were approved, with the following recommendation: 

“That these two papers be referred to the Accounting Com- 
mittee, with the recommendation of this association that the 
auditing and revision of billing on outbound freight in the local 
freight office is the best method to prevent errors, and creating a 
correct method of handling outbound business.” 

We are hopeful that this or some other similar plan will 
be universally adopted, and that in a great measure the unneces- 
sary work and differences due to erroneous billing will be 
largely, if not entirely, eliminated. 

Yours truly, 
(Signed) C. A. WITZEL, 
Former President. 
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ASSOCIATION OF AMERICAN RAILWAY ACCOUNTING 
OFFICERS. NINTH. 


Subject: REFUND OF OVERCHARGES. 

Submitted by Mr. J. C. Lincoln, President of the National 
Industrial Traffic League, and referred to the Standing Commit- 
tee on Freight Accounts by Mr. W. E. Bailey, president. Mr. 
Lincoln’s letter follows: 

“St. Louis, Mo., Nov. 11, 1910. 
“File No. 12-1. 
“Mr. W. E. Bailey, 
“President, Association of American Railway Accountants, 
“Chicago, Ill. 
“Dear Sir: 

“It is my pleasure to hand you herewith copy of report 
adopted by the National Industrial Traffic League at its October 
meeting, pertaining to the question of how to prevent claims 
and, where the claims are essential, how to present same. 

“It is the purpose of this organization not only to make 
widespread distribution of these recommendations, to our own 
membership, but to shippers generally,—not only by a distribu- 
tion of the circular itself, but by publication thereof in the 
various trade journals. 

“We are not only seeking by proper business methods to 
avoid claims, but we are likewise seeking the coéperation of the 
earriers in the prevention of claims, and along these lines we 
feel that a great deal can be accomplished through your organ- 
ization—particularly as affecting overcharge claims, the con- 
stant repetition of which calls our attention to the necessity of 
carriers requiring on the part of thejr agents a more careful 
check of the tariffs that proper expense bills may be rendered. 

“As it is the custom of the carriers in their accounting 
department to revise billing for the purpose of determining if 
the proper charges have been assessed, we believe that claims 
could be reduced no inconsiderable amount in numbers if the 
corrections made in the accounting department were promptly 
reported to the delivering agent with instructions to arrange for 
immediate refund by the calling in of the original expense bills 
and issuing in lieu thereof corrected expense bills. 

‘Members have reported to me several aggravated cases 
which I took up personally with the lines involved for the pur- 
pose of determining why the delivering agent had not rendered 
correction. It appeared that, though correction sheet had been 
received, it was the policy to await claim, thus unlawfully with- 
holding the money instead of refunding the difference and there- 
by avoiding the claim. 

“IT believe I have already expressed our view in former 
communications with your organization that where the carrier 
has knowledge of the overcharge and wilfully retains the excess 
collection in its treasury without making any effort to refund, it 
violating the law and would be subject to criminal prosecu- 
tion. 

“We are not taking this matter up in an antagonistic spirit, 
but to the contrary, with the view of working out such reforms 
as to reduce claims to a minimum, and this will go a long ways 
toward overcoming the friction that exists between the carrier 
and the shipper so common where shippers have been over- 
charged and there is a delay in recovering the excess charge. 

“T should be very glad if you will bring the matter before 
the members of your organization for suitable action. In con- 
clusion, I might state that the system in force on the Santa Fe 
Railway, so well set forth in the instructions issued by Mr. 
Hayes, freight auditor, have operated to give very general satis- 
faction. If the same rules were in vogue on all other lines, 
much for cause of complaint on our part would disappear. 

“Yours very truly, 
(Signed) “J. C. LINCOLN.” 


The following is respectfully submitted: 

(1) RESOLVED, That the previous recommendations of this 
association, as shown on page 102 of the Twenty-second Report 
and page 216 of the Twenty-third Report, reading as follows: 

“(1) RESOLVED, Every reasonable effort should be made 
to refund overcollections on freight to the proper party, and fail- 
ing in this, the amounts should be retained by the line having 
possession of the same, subject to claim. 

“RESOLVED, It is the sense of this association that the 
conditions complained of are susceptible of material improve- 
ment. To this end it is recommended: 

“(f) That a thorough revision of waybills at stations and in 
the office be provided for,’’ 
be reiterated; and further be it 

(2)*‘ RESOLVED, It is the sense of this association that all 
carriers arrange for the prompt collection of undercharges and 
the immediate refund of overcharges in case such arrangements 
do not now exist: and further be it 

(3) RESOLVED, That the secretary of this association be 
instructed to send a copy of these resolutions to Mr. J. C. Lin- 
coln, president, The National Industrial Traffic League. 


As indicative of the action that is being taken by some 
of the lines for the prevention of overcharges, or the 
prompt settlement thereof, removing thereby the causes 
of a great deal of friction between carrier and shipper, 
attention was called to the recent circular of the Nashville, 
Chattanooga & St. Louis Railway on revising billing, pub- 
lished in THe TRarric Wortp for September 2, 1911, page 
395, and the postal card notification*of overcharges used 
by the Central of Georgia and published in Tur TRAFFIC 
Wortp for September 16, 1911, page 480. 


H. C. Barlow, traffic director, Chicago Association of 
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Commerce, called attention to the fact that claims in the 
larger cities were being paid with reasonable dispateh, 
but that in the country many of the consignees were 
merely charging back claims to their city correspondents, 
In the large city the shippers will not pay a known over. 
charge, and the claims, when they do arise, are handled 
by traffic experts. He believed the railroads anxious to 
head off claims, and called attention to the circular issueg 
by the Chicago Association of Commerce some time ago 
which asked consignees to insist upon paying charges only 
on correct rates and weights. This circular appeared jp 
THE TRAFFIC WoRLD for July 29, 1911, page 260. This cir. 
cular he believed was having a good effect. 

H. G. Wilson, transportation commissioner, Kansas 
City Transportation Bureau of the Commercial Club, fol- 
lowed with a statement that he did not think the railroads 
would settle with the consignee at the country station, 
George T. Bell, commissioner, Traffic Bureau, Sioux City 
Commercial Club, declared that Sioux City lines refused to 
pay commission men claims on live stock, but insisted on 
settling with the country shipper. 

Mr. Belleville endorsed the remarks of Mr. Barlow, but 
added that the shippers must see that the country agents 
live up to the rules authorizing them to settle claims and 
that the shippers demand their rights. 

The report of the committee was adopted. 

Attention was called in a brief report on causes of 
delay in settlement of claims and remedies therefor to a 
letter written by General Auditor Bailey of the Santa Fe, 
in which Mr. Bailey set forth some of the errors of the 
shippers that hold up claims. Among them were: Conten- 
tion for speculative profits, the insistence upon the protec- 
tion of unauthorized rates, unverified weights and lack of 
evidence to support weights claimed, refusal of consignors 
to accept damaged shipments, repair the same and settle 
for the cost of the repairs, refusal to accept settlement of 
declared valuation, refusal to amend claims to the 
actual loss. While the committee took no issue with Mr. 
Bailey on the points raised, it felt that the subject had 
been well covered in the former circular of the League on 
the preparation of claims and that nothing more should 
be added at this time. The report was adopted. 


To Take Up Demurrage Rules. 


Coming to the question of proposed changes in the 
Code of Uniform Demurrage Rules, the president stated 
that he had been in correspondence with members upol 
this subject, particularly with shippers in New England 
territory. The suggestion had been made by the Commit 
sion that the League appoint a committee to confer with 4 
committee from the American Railway Association and 
then submit the result of such joint deliberations to the 
Interstate Commerce Commission. Mr. Lincoln announced 
that the American Railway Association had authorized 
Arthur Hale, its general agent and chairman of the col 
mittee on relations between railroads, to confer with other 
associations and to submit recommendations for changes 
to the American Railway Association by letter ballot, 
thereby obviating the necessity of waiting sevéral months 
for a regular meeting of that organization for definite 
action. | 

Up6én motion by Mr. Boswell, the chair was authorized 
to appoint a committee of 12 to confer with the Americal 
Railway Association on this matter. Mr. Lincoln was des 
ignated as chairman. 

The chair summarized present objections to the codé 
as being mainly on the weather interference rule and the 
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average agreement. The sore points with some shippers 
under the average agreement is the division of equipment 
and the fact that debits and credits close the end of the 
month, thereby preventing a possible credit the fourth 
week offsetting a debit the first week of the month fol- 
lowing: 

California Switching Cases. 


Touching upon the question of switching absorptions, 
which was placed upon the docket of the meeting because 
of the Coast interests of the League, Mr. Lincoln said the 
California switching cases are now with the Supreme Court 
and that the Coast shippers fighting against the charges 
condemned by the Interstate Commerce Commission want 
the moral and financial support of other shipping com- 
munities. Mr. Boswell moved that the matter be left with 
the executive committee, to take such action as they saw 
fit. Mr. Wilson countered with a suggestion that the sub- 
ject be dropped, on the ground that the interest in it was 
not general. Mr. Belleville expressed surprise at such a 
statement, and declared the establishment of the California 
system of charging switching for private track deliveries 
would add at least $1,000,000 annually to the expense of 
transportation in the Pittsburgh district. Mr. Wilson an- 
swered that the Kansas City interests have a contract 
with the railroads under which the carriers must absorb 
these charges. It was suggested by the chair that the 
League inform the Los Angeles interests that it would be 
impossible to aid them financiaily. Mr. Boswell’s motion 
that the subject be left with the executive committee was 
carried, 

The following report on terminal deliveries was re- 
ceived: 

“A comprehensive report was rendered by the spe- 
cial committee, to whom the question of terminal de- 
liveries was referred, as set forth in detail in the July 
proceedings, from which we quote the closing paragraph: 


As it is not the doctrine at law that a shipper should suffer 
by reason of the negligent act of the carrier, it is the judgment 
of your committee that if, after demand upon carrier for proper 
delivery and failure to comply therewith, it becomes necessary 
for the consignee to do the carting themselves in order to avoid 
loss or damage, that under such peculiar circumstances the 
Commission would authorize a refund to the shipper of the actual 
cost of the drayage in excess of the cost that would have been 
incurred had proper delivery been tendered, but this can only be 
determined upon the merits of each particular case, and a 
showing that the carrier, upon demand, has failed to com- 
ply with its duty. 


‘ 
. 


“It is therefore very proper to direct the attention 
of our members to the opinion of the Interstate Com- 
merce Commission in the case of W. C. Sterling & Son 
vs. the Michigan Central Railroad Company et al., from 
which is quoted the following: 


Recognizing the injustice and inevitable hardship to innocent 
shippers if in proper cases they may not recover for actual 
damages sustained, as well as the opportunity for discrimination 
in the adjustment of damage claims of this nature, the Com- 
mission upon further consideration has reached the conclusion 
that the ends of justice require modification of its prior rulings 
in respect of claims of this character to the extent that where, 
as in this case, by default or misconduct of a carrier in failing 
or refusing to take appropriate routing steps to secure a specific 
delivery, lawful under the established tariffs and specified by the 
shipper in writing at the proper time, and without collusion or 
connivance on the part of the shipper, the consignee is put un- 
der the necessity of transferring his freight at the point of 
destination in completion of the delivery to which he is lawfully 
entitled under the tariffs and routing instructions, the shipper 
or consignee is entitled to recover of the carriers at fault 
damages in the sum of actual cost to him of each transfer, but 
not in excess of reasonable rates of charge therefor. 

Under the provisions of section 15 of the amended act, the 
Commission is directed to limit and prescribe the amount that a 
carrier may pay a shipper for the performance by him of a 
part of the carrier’s duty of service in connection with the 
transportation of freight. As above indicated, the Commission 


does not sanction the adjustment of claims of the kind here 
under consideration without reference of the same to it. Car- 
riers admitting the justice of claims of this sort may hereafter 
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make application to the Commission for authority to pay the 
same; each application to admit responsibility for the misrout- 
ing and be supported by affidavit of the agent of the carrier 
cognizant of the facts relied upon to justify the payment, as 
well as of a responsible accounting officer of the carrier. Ship- 
pers may present such claims in the usual manner of presenting 
formal complaints. All claims of this kind now pending before, 
or that have been refused by the Commission, will be considered, 
or reconsidered, in accordance with this modified ruling. 


Take Up Uniform Classification. 

In presenting the report on uniform classification, J. 
M. Guild, commissioner, Commercial Club of Omaha, acting 
chairman of the classification committee, stated that no 
action had been taken by the committee with reference to 
uniform ratings because of the absence of southern mem- 
bers from the committee meeting, and it was asked that 
that subject be left with the committee. This was agreed 
to. 

The following report was then offered: 

“This committee having in mind the action taken 
by the league at its meeting held in Chicago on July 
12, 1910, indorsing a uniform classification as to de- 
scription of articles, package requirements, minimum 
weights and rules, with the understanding that the 
work of the Uniform Classification Committee would 
be subject to review and that the shippers would have 
an opportunity to present their objections, together with 
the proposed changes, present the following report and 
recommendations: 

“It has been the generally accepted idea that the 
work of the Uniform Classification Committee, when 
completed in whole or in part, would be submitted 
to the general shipping public in eoncrete form, so that 
they might know and be fully informed just how com- 
merce would be affected by the proposed changes, and 
that all would be given an opportunity to be heard 
before the final adoption thereof. 

“This is confirmed by the following extract from 
the report of the Committee on Uniform Classification 
of the National Association of Railway Commissioners: 


In its 1910 convention, this association recommended that 
the Interstate Commerce Commission take the necessary steps 
to secure at as early a date as practicable such uniformity in 
classification rules and regulations as the Act to Regulate Com- 
merce makes it the duty of the carriers to establish and ob- 
serve, and to give all interested parties an opportunity to be 
heard before the adoption thereof. 

“Inasmuch as the actual work of the Uniform Classi- 
fication Committee is to submit proposed changes with 
its recommendations to the several classification com- 
mittees for adoption, and inasmuch as these recommenda- 
tions are being quite generally adopted by the Official 
and Western Classification Committees, not only as to 
uniformity in the description of articles, package require- 
ments, et cetera, but also as to ratings, and the shipping 
public is not being afforded a sufficient opportunity to be 
heard on these matters; and inasmuch as in the South- 
ern Classification territory no knowledge whatsoever is 
given to the shipping public as to the proposed changes, 
and the opportunity afforded for those directly concerned 
to be heard, therefore, 

“This league enters a protest against the present 
method of procedure, and recommends that the Inter- 
slate Commerce Commission be memorialized, with the 
view of having that body bring such influence to bear 
as will result in giving greater and sufficient publicity 
to the proposed changes in order to secure a uniform 
classification. 


“Whereas, the Uniform Classification Committee 
submits to the various classification committees period- 
ically their recommendations as the work progresses, and 
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as the carriers have seen fit to very generally adopt the 
recommendations submitted, the shipping interests ask 
that as the recommendations of the Uniform Classifica- 
tion Committee are agreed upon that they be submitted 
monthly for the consideration of the shipping public by 
publication in some recognized medium, such as THE 
TRAFFIC WORLD AND TRAFFIC BULLETIN, and that the 
shipping public be given an opportunity to file with the 
Uniform Classification Committee in writing any objec- 
tions which may present themselves, with causes in sup- 
port thereof, in opposition to the proposed change for the 
further information of the committee in making their 
final recommendation. 

“It is also recommended that when the report of the 
Uniform Classification Committee is sent to the carriers 
for adoption, same be placed in the hands of the ship- 
ping public through the medium of a docket in the usual 
form at least 30 days prior to the meeting of the 
classification committee, before whom same is to be con- 
sidered. 

“It is also recommended that the Interstate Com- 
merce Commission arrange that all of the classifica- 
tion committees shall provide for public hearings on all 
subjects to be considered by the several classification 
committees at their meetings, and that 30 days’ notice 
be given of the subjects to be considered.” 

Some discussion was had with respect to publicity 
being given to the docket of the Southern Classification 
committee. A letter was read from D. O. Ives, chairman 
of the League committee on classification, in which doubt 
Was expressed as to the legal right of the shippers to com- 
pel such publicity. W. J. Evans, traffic manager, National 
Implement and Vehicle Manufacturers’ Association, stated 
that he had written to Chairman Clements of the Commis- 
sion and Mr, Clements had replied that the Commission 
had no jurisdiction over the subject. Mr. Barlow remarked 
that if the shippers wished, by proceeding under the Sher- 
man act, they could force the disbanding of the Southern 
Classification Committee, 

The report of the classification committee was adopted. 
The following report on prepayment or guarantee of 
charges was submitted and carried: 
Prepayment or Guarantee of Freight Charges. 


“Both the Southern and Official Classifications make 
provision for the prepayment of freight charges upon 
articles of a certain nature. There is, however, an 
additional provision to the effect that articles upon 
which prepayment is required may, upon approval of 
the general freight department of the road upon which 
the freight originates, be forwarded on the guarantee 
of the shipper that freight charges will be paid at 
destination. 

“In the Western Classification territory there is no 
provision for the guarantee of charges, or the accept- 
ance of the guarantee of connecting lines, which re- 
sulted, where shipments passed from the Official or 
Southern Classification territories, in the holding of 
shipments at junction points awaiting prepay. 

“Inasmuch as business is not confined to classifica- 
tion territory limitations, the president was directed to 
take the subject up with the Western Classification 
Committee, with the view of harmonizing their rule with 
those of the other two classifications. 

“We are now advised that at the recent meeting 
of the Western Classification Committee the following 
rule was adopted, which new rule will appear in the 
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new issue of the Western Classification, to become 
effective with February 1, 1911: 


Freight on which prepayment is required may on approval 
of the general freight department of the carrier with whom the 
freight originates, be forwarded on the guarantee of the shipper 
that all charges will be paid at destination, full explanation {5 
be made on the waybill. 


May Check New Western Classification. 

H. G. Wilson presented the following report on West 
ern Classification changes: 

“Under instructions of the executive committee, at 
its session in Chieago on October 10, 1911, I have mac 
an analysis of the ‘proposed ratings in section 2 of 
the Western Classification as adopted by the Western 
Classification Committee at its meeting in Milwaukee. 
comparing same with the present Western Classification 
No. 50, and I transmit herewith, for the information 
of the league, that analysis, showing in detail each 
item of advances, reductions, ‘no changes’ and nev 
ratings. 

“The rules have not been compared for two reasons 
first, on account of the short time allotted me for th: 
work; and second—and more important—not having had 
time to do this work individually, and believing that 
the importance of the rules as related to the genera! 
traffic requires that that work should be done by a 
special committee composed of expert classification men, 
members of the league. 

“While the analysis shows in each item for itself 
I have to report a few of the matters that stand out 
prominently. 

“In the first place, there are 1,712 straight docketed 
numbers, plus a few half numbers. Each of thes 
docketed subjects includes from one to thirty-four differ 
ent items, requiring an examination of the rating fo 
each item, and I estimate that there is an averag: 
of three ratings to be examined to each docket, which 
would make something over 5,000 ratings to examine 
and, of course, comparison doubles that amount of work 

“Numerically, the analysis transmitted shows the 
following with respect to changes, and the percentages 
set opposite each item represent the percentage of th: 
total ratings examined: 


THE ANALYSES SHOW THE FOLLOWING. 
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“In addition to the foregoing, it will be noted that 
the advances are 157.64 per cent of the reductions. 

“The foregoing does not include the changes that 
will result from the elimination of mixtures, and it 
commerce is restricted to either the straight carload 
ratings or the mixed only—as provided for in the new 
provisions—the number of items increased will be greater. 
To make this more comprehensive, I cite the following 
illustrations: 

“Under present classifications there are many items 
included under such heads as ‘Agricultural Implements, 
‘Iron and Steel Articles,” which are now bracketed to 
gether, and in such case may be loaded in straight 01 
mixed cars at the same ratings, while the new provi 
sions make no mention as to whether or not the present 
bracketed arrangements and items are to be continued 

“Many of the changes shown in the analysis consist 
largely of the description of the. package or change in 
the general heading. To illustrate: 
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“An article that might formerly have been included 
under the general heading of ‘Groceries’ may now be 
specifically described; also many of the new ratings 
result from specific provision for the article shipped, 
which may not have heretofore been carried, or which 
was rated under some general ‘N. O. S.’ heading. 

“Further, new descriptions provide largely for the 
package of the article in which the article itself is 
packed, To illustrate: 

“An article heretofore described as being packed 
in boxes or barrels will now be described as being 
packed in glass bottles or jars in boxes or barrels. 
This latter class of changes is carried in the analysis 
under the head ‘No Change.’ 


“Many advances are made in minimum weights, and 
in a number of cases the addition of Rule 6-B results 
in a minimum weight advance, and has been so con- 
sidered in the analysis. 


“In connection with the submission of this report, 
and in view of the fact that, according to present in- 
formation, the new Western Classification—incorporating 
practically all of these proposed changes—will be dis- 
tributed about December 15, 1911, to become effective 
February 1, 1912, and, having in mind the protest filed 
by the Classification Committee of the league and rep- 
resentative shippers at the Milwaukee meeting of the 
Western Classification Committee protesting against the 
consideration of these subjects until opportunity had 
been given for the public to study same, and then 
appear either before that committee as their interests 
might develop, and which protest was denied even after 
having been referred to the executive committee of 
the classification committee, I have the following sug- 
gestions to make: 


“In the first place, in order that league members 
may fully comprehend just what changes are made, I 
suggest that the league arrange to print this analysis 
showing the advances and reductions, and have same 
distributed generally to all league members, and also 
have special distribution made as might be required by 
the different interests involved, and that a committee 
be appointed, to consist of expert classification men—~ 
members of the league—to make a careful analysis of 
the rules (and, by the way, an analysis of the rules 
might result in many additional changes), and to obtain 
from the league members after the distribution of this 
printed analysis the views of the interested shipping 
public as to the manner in which the proposed changes 
will affect them, and to determine whether or not there 
is serious harm being done to commerce. Members 
of the league to report to this special committee not 
later than January 10, 1912. 

“In the event the special committee should deter- 
mine from said reports that the shipping public is 
being adversely affected, and that serious harm will be 
done to commerce, it is hereby delegated with full 
authority to appear before the Interstate Commerce 
Commission, in behalf of the league and the shipping 
public, either orally or by brief, if necessary, showing 
the exact changes resulting and the effect upon com- 
merece, in an endeavor to induce the Commission to 
prevail upon the carriers to suspend the new classifica- 
tion, in order to afford those at interest an opportunity 
to be heard. Failing in this, by formal application se- 
cure the suspension of the new classification until the 
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merit and justice thereof can be passed upon by the 
Commission,” 

The report was adopted. 

It was decided that the League should print the anal- 
ysis made under Mr. Wilson’s direction and furnish copies 
to members. An extra supply for those wishing more than 
one copy was subscribed for. It is expected that the report 
will cost from 15 to 25 cents per copy. 

It was decided that the Western Classification commit- 
tee be asked to hold meetings under the direction of a 
sub-committee at points other than the regular meeting 
place, so that shippers who were unable to be present at 
the general meeting might have an opportunity of being 
heard. 

The chair announced the appointment of the follow- 
ing nominating committee: Messrs. Hopkins, Boswell, 
Montgomery, Oscar Bell, George T. Bell, Frederick, Mc- 
Vann, Campbell and Muehlberg. 

A recess was taken until 2:30. 


Belleville Heads League. 

Following the noon recess, the nominating commit- 
tee announced the following slate: 

President—J. M. Belleville, 

Vice-President—H. G. Wilson. 

Secretary-Treasurer—W. D. Hurlburt. 

Honorary’ Vice-Presidents—Messrs. Marvin, New 
York; Gregson, Los Angeles; Glover, Atlanta; Ives, Bos- 
ton; Lincoln, St. Louis; McCormack, Fort Worth; Rust, 
Duluth, and Collord, Buffalo. 

Directors—Messrs. Johnson, Nashville; Barlow, Chi- 
cago; Sheridan, Baltimore; George T. Bell, Sioux City; 
Oscar Bell, Chicago; Bentley, Chicago; Bertchy, Milwau- 
kee; Boswell, Quincy; Ives, Boston; Krake, St. Joseph; 
Ebi, Moline; Evans, Chicago; Goemann, Toledo; Fred- 
erick, Buffalo; Jennings, Chicago; Keavy, Indianapolis; 
Maxwell, Dallas; McVann, Omaha; Montgomery, Chicago; 
Lincoln, St. Louis; O’Meara, Cedar Rapids; Hall, Du- 
luth; Schroeder, Milwaukee; Telford, Louisville; Trickett, 
Minneapolis; Day, Detroit; Wheeler, San Francisco; 
Davant, Memphis; Williamson, Cincinnati; Wylie, Des 
Moines; Hopkins, Chicago, and Ogden, Pittsburgh. 

The only changes in the executive committee were 
the shifting of Messrs, Belleville and Wilson to the ex- 
officio list, with Hopkins and Lincoln on the official list 
and the substitution of R. H. Day of Detroit for E. J. 
McVann of Omaha. 

The slate was elected. 

Mr. Hopkins, chairman of the special committee 
in charge of the question of- natural shrinkage and 
discrepancies in elevator weights, explained that he had 
hoped to be able to present a formal report which 
weuld embody the results of tests of 1,000 carloads of 
grain, but that data had been turned over to railroad 
representatives working with the grain interests, and 
had not yet been compiled. The subject was therefore 
left with the committee. 

Would Change Bills of Lading. 

E. E. Williamson, commissioner, Receivers & Ship- 
pers’ Association of Cincinnati, presented a report rec- 
ommending several changes in the Uniform Bill of 
Lading and asking that efforts be made to eliminate 
the use of several forms of lading bills. The report 
said: 


: (A) Uniform Bill of Lading. 
“While objecting to the Uniform Bill of Lading 
adopted by the lines in Official Classification territory, in 
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conformity with the recommendations of the Interstate 
Commerce Commission, the National Industrial Traffic 
League recommended to its members, with a view of co- 
operating with the carriers and with the Interstate 
Commerce Commission, the acceptance by shippers of 
the conditions contained in the Uniform Bill of Lading 
form, it being understood that objections to the con- 
ditions contained in the Uniform Bill of Lading, with 
the reasons therefore, should be filed with the Bill of 
Lading Committee, which committee would give careful 
consideration” to the objections made and formulate 
recommendations as to proposed changes, and, in doing 
so, should deal with essentials and not with non- 
essentials. After considering objections filed with the 
committee and reasons for same, your committee rec- 
ommends the following changes in the Uniform Bill of 
Lading: 


“SECTION 1. Eliminate from the second paragraph 
of this section the words ‘or for differences in the 
weights of grain, seed or other commodities caused by 
natural shrinkage or discrepancies in elevator weights.’ 
Also eliminate from the second paragraph of this sec- 
tion the words ‘Except in case of negligence of the 
carrier or party in possession (and the burden to 
prove freedom from such negligence shall be on the 
carrier or party in possession), the carrier or party 
in possession shall not be liable for loss, damage or 
delay occurring while the property is stopped and held 
in transit upon request of the shipper, owner or party 
entitled to make such request;’ also insert after the 
word ‘export’ in the bracketed words ‘(if intended for 
export)’ the following words: ‘and not covered by 
through bill of lading to a foreign port.’ The second 
paragraph of section 1 with these changes will read 
as follows: 


No carrier or party in possession of any of the property 
herein described shall be liable for any loss thereof or damage 
thereto or delay caused by the act of God, the public enemy, 
quarantine, the authority of law, or the act or default of the 
shipper or owner; or resulting from a defect or vice in the 
property or from riots or strikes. For loss, damage or delay 
caused by fire occurring after forty-eight hours (exclusive of 
legal holidays) after notice of the arrival of the property at 
destination of at port of export (if intended for export and not 
covered by a through bill of lading to a foreign port) has been 
duly sent or given, the carrier’s liability shall be that of ware- 
houseman only. When in accordance with general custom, on 
account of the nature of the property, or when at the request of 
the shipper the property is transported in open cars, the carrier 
or party in possession (except in case of loss or damage by fire, 
in which case the liability shall be the same as though the 
property had been carried in closed cars) shall be liable .only for 
negligence, and the burden to prove freedom from such negli- 
gence shall be on the carrier or party in possession. 


“SECTION 2. Eliminate entire section 2, which reads 
as follows: 


In issuing this bill of lading this company agrees to trans- 
port only.over.its own line, and except as otherwise provided by 
law acts only as agent with respect to the portion of the route 
beyond its own line. 

No carrier shall be liable for loss, damage or injury not 
occurring on its own road or its portion of the through route, 
nor after said property has been delivered to the next carrier, 
except as such liability is or may be imposed by law, but noth- 
ing contained in this bill of lading shall be deemed to exempt 
the initial carrier from any such liability so imposed. 


“SECTION 3. Eliminate from the second paragraph 
the following words: ‘being the bona fide invoice price, 
if any, to the consignee, at the time and place of ship- 


ment under this bill of lading,’ making this paragraph 
read as follows: 


The amount of any loss or damage for which any carrier is 
liable shall be computed on the basis of the value of the property 
(including the freight charges, if prepaid) unless a lower value 
has been represented in writing by the shipper or has been 
a. d upon or is determined by the classification or tariffs upon 
which the rates are based, in any of which events such lower 
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value shall be the maximum amount to govern such computa- 
tion, whether or not such loss or damage occurs from negligence. 

“Eliminate entirely the third paragraph of section 
3, reading as follows: 


Claims for loss, damage, or delay must be made in writing 
to the carrier at the point of delivery or at the point of or 


. igir 
within four months after delivery of the property, or, in case of 


failure to make delivery, then within four months after a rea- 


sonable time for delivery has elapsed, Unless claims are so 
made the carrier shall not be liable. 

“SECTION 4. Strike out the last sentence of this 
section and substitute the following: ‘grain in bulk con. 
signed to a point where there is a railroad, public or 
licensed elevator, may, if not removed within 48 hours 
after notice of arrival has been duly sent or given. 
be there delivered, and, if so delivered, shall be sub 
ject to a lien for elevator charges in addition to alj 
other charges hereunder.’ 

“SECTION 5. Insert as the first paragraph of sec 
tion 5 the following: 


The carrier or party in possession shall promptly notify th 
consignor of the refusal or neglect of the consignee to accept 
and remove any of the property herein described. 


“SECTION 9. Insert after the word ‘route,’ in th 
third line of the first paragraph, the following: 


Except as to property transported under rates which 
clude marine insurance. 


(B) Standard Bill of Lading. 

“The same objections have been raised to the con- 
ditions contained in the Standard Bill of Lading as in 
the Uniform Bill of Lading, and your committee rec 
ommends that the changes as above set forth in respect 
to the Uniform Bill of Lading be also applied to th« 
Standard Bill of Lading. 

“SECTION 1. The following words should be in 
serted in this section: ‘and the burden to prove free 
dom from negligence shall be on the carrier or party 
in possession.’ 

“SECTION 9, This section contains a radical de 
parture from section 9 of the Uniform Bill of Lading, in 
that it undertakes to exempt carriers from liability fo. 
damage by vermin, leakage, chafing, breakage, heat, 
frost and wet. Your committee would recommend that 
the provisions of section 9 of the Uniform Bill of Lading 
as amended above be substituted for section 9 of the 
Standard Bill of Lading. 

“In conclusion, your committee would recommend 
a joint conference between a committee from the league 
and a committee from both the Official and Southern 
territories, with the end in view of harmonizing the 
differences now contained in the provisions of the Uni- 
form Bill of Lading and the Standard Bill of Lading, and 
also adopting one form to apply to the entire United 
States.” 

This report was adopted. 


On the question of bills relating to bills of lading 
Mr. Williamson’s committee offered the following: 


“The bill of lading committee respectfully submits 
the following report: + 


“The bill of lading committee has considered th« 
Stephens bill and the Adamson bill, both of which were 
introduced in Congress, dealing with the subject of bills 
of lading. There are some excellent features in both 
of these bills, but both of them also contain some fea- 
tures that are not altogether satisfactory. 


“Sections 4 and 5 of the Adamson bill are, in the 
opinion of your committee, particularly objectionable 
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gome slight changes are probably necessary in sections 
1,2 and 3. 

“Your committee recommends that both of these 
pills be considered jointly by the legislative committee 
and the bill of lading committee, with a view of adopt- 
ing the best features of both bills and then presenting 
such recommendations to the proper committee of 
Congress.” 

It was the sense of the league that the bill of 
lading and the legislative committees work jointly in 
watching these bills and the interest of the shippers 
in the bill of lading question in Congress. 

The subject of minimum charges on small ship- 
ments, which is now before the Interstate Commerce 
Commission, was referred to the executive committee, 
with power to take such action as was deemed neces- 
sary, 

Oppose Clearance Bill. 


Strong opposition developed to the clearance Dill 
now before Congress, Mr. Boswell stated that it would 
cost the carriers over $440,000,000 to comply with its 
provisions. Mr. Belleville said that his concern could 
not market 15 per cent of its product if the bill became 
law. It was also pointed out that the bill would affect 
shippers having private tracks, as they would be com- 
pelled to move back or remove obstructions, meaning 
in many cases cutting down the space of a warehouse 
or rearranging plants. Mr. Williamson stated that Ohio 
had had such a bill before it and that the opinion 
there had been that shippers would be affected. A study 
had been made of the deaths and injuries to employes 
due to obstructions, such as the clearance bill purports 
to legislate against, and it had been found that there 
had been 3 deaths per annum in the state and from 
10 to 12 injuries, the lowest percentage from any cause 
of railway accidents. Duluth, declared another speaker, 
would be put to an expense of $15,000,000 to comply 
with a similar bill that had been introduced in Minne- 
sota. Michigan had had to fight and defeat such a 
measure. While expressing their appreciation of the 
importance of’ preserving human life, doubt was voiced 
as to Whether the measure would reduce accidents or 
have any effect other than to bar the plea of con- 
tributory negligence where accident did result from ob- 
structions not in accordance with the clearance bill. 

It was decided to appoint a committee of 15 to 
oppose thé bill at the coming session of Congress. 


Inspection of Freight at Large Terminals. 

The freight claims committee submitted the follow- 
ing report: 

“During the past eighteen months we have had con- 
siderable correspondence with Chairman Wickersham of 
the General Managers’ Association of the Southeast, rel- 
ative to the question of commercial organizations at 
large centers having a force of inspectors at the various 
freight stations, working in the interest of shippers 
and receivers of freight. This plan has been tried at 
one or two places in the South, notably at Jacksonville, 
Fla, and Mr. Wickersham has suggested that the plan 
would be a good one for general adoption. We can 
best describe the plan by quoting from a recent letter 
of the secretary of the Jacksonville Wholesale Grocers’ 
Association, Jacksonville, Fla. 

“He says: 


The necessity of placing the various inspectors was made 
apparent some years ago by the frequent occurrence of errors on 
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the part of the shipping departments of the various jobbing 
houses, some of these errors being of such a nature as to be 
somewhat excusable as far as the shipping clerks were con- 
cerned, but yet, nevertheless, caliing for immediate adjustment 
in order ‘that our shipments might not be delayed. 

At this time we operate four inspectors, the salaries being 
$75.00 per month. It is the duty of an inspector to report for his 
work at seven o’clock in the morning, remaining at the railroad 
freight warehouse until five o’clock, at which time the receiving 
department discontinues for the day, the inspector, of course, 
taking an hour for lunch. 

The various wholesale shippers on this market in all] lines 
contribute monthly to the maintenance of these employes, the 
amount of these contributions varying from $5.00 a month up to 
$30.00. The inspector being in the direct employ of each and 
every shipper, is expected to stand on the receiving platform 
throughout the day that all errors of any nature concerning the 
interests of his employers may be reported to him by the rail- 
road’s receiving clerk and promptly corrected. For instance: 

If a bill of lading is presented with a load of goods on which 
bill of lading there does not appear entered “3 cases of milk’’ 
found to be a part of the load, the inspector promptly telephones 
the shipping department of the house from whom the load came, 
requesting authority to either have the “overage’’ entered on 
bill of lading, or returned to the house, thereby accruing to the 
house at interest a twofold advantage; first, of having the bill 
of lading amended and the shipment go forward in unbroken 
condition, or on the other hand, if the milk was not intended for 
forwarding and was marked by the shipping clerk in error, the 
opportunity is afforded not only to have it returned to the house, 
but also affords the shipping clerk of the grocery house a check 
on the teamsters and assures the fact of having the milk really 
returned to the house, where, on the other hand, under the old 
system the railroad receiving clerk would have left it on the 
team as being “‘over,’’ with no reference of the fact being made 
back to the shipper, and the teamster would be afforded an 
opportunity of stealing the goods, which, doubtless, under the 
old plan frequently happened. 

If a package of goods reaches the railroad in ‘“‘bad order’’ 
the inspector immediately becomes interested in seeing it placed 
in good shape and thus accepted by the railroad’s receiving 
clerk. While under the old plan the receiving clerk of the rail- 
road would have “scratched’”’ the bill of lading and returned the 
“bad order’ goods back to the shipper, resulting in a confusion 
of the records at the other end of the line, to say nothing of a 
delay in the movement of the article and the necessity, probably, 
of a “‘part shipment” next day. 

As will frequently, not unnaturally, happen with the 
shipping clerk in the grocery business, a ‘‘sack” of merchan- 
dise will be entered on the bill of lading as a ‘‘barrel,” or vice 
versa, which would create a confusion with the railroad’s receiv- 
ing department, except for the fact that the omnipresent in- 
spector promptly comes to the rescue. 

If it should happen so that the shipper’s teams are being 
delayed unreasonably at the railroad by reason of short help on 
the receiving platform, the inspector is on hand to observe the 
condition and either through his own influence or that of his 
employers, seeks to bring about the proper relief in the matter. 
Ofttimes, the checking clerk may not be as alert as he should 
be with reference to @ situation suggested above and through 
the activity of the inspector these conditions are brought to the 
attention of the local freight agents in charge, who, desirous of 
seeing existing such conditions as. will promote the mutual 
interest of the shipper and the railroad, are only too glad to 
have their attention brought to matters of this kind in order 
that they may be afforded an opportunity of correcting them. 


“Your committee is not prepared to recommend the 
general adoption of this plan, which seems to have 
worked so well at Jacksonville, and which might be 
needed, and which might bring good results at other 
places, but simply lay the proposition before the league, 
with the suggestion that our members who represent 
the various commercial organizations take the question 
up with their bodies, so that the plan, which has many 
admirable points, may be adopted wherever it may be 
found both necessary and practicable.” 

The report was received, but it was the feeling of 
those who spoke that such a system would prove im- 
practicable or too costly in large centers like Chicago, 
Pittsburgh, etc. 

The following report of tracing freight was read 
and adopted: 

“At the October, 1910, meeting, the report of the 
freight claim committee with reference to the tracing 
of freight, was adopted, with the understanding that 
the recommendations of the committee would be very 
generally promulgated for the information and guidance 
of shippers. 

“A resolution was adopted instructing the freight 
claim committee to arrange for a joint conference with 
a committee from the Central and Western Association 
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of Car Service Officers and a committee from the 
Freight Claim Association, with a view of adopting a 
system of fundamental rules to be observed in the mat- 
ter of tracing, it being understood that an ironclad 
and uniform rule could not be enforced, and, while a 
systematic system could undoubtedly be arranged, ex- 
ceptions thereto, as circumstances might arise, should 
be made. 

“The joint conference called for in the above reso- 
lution has not been held, mainly because it was thought 
by the Freight Claim Association that it was imprac- 
ticable to formulate any rule that would prevent un- 
necessary tracing.” 


Commends Carriers on Claim Settlements. 


Commendation of those carriers that have been 
making special efforts to reduce friction over claims 
was voiced in a report of the freight claims committee 
on what it termed the general situation, The report 
reads: 


“We are very glad to report that the improved 
condition with regard to settlement of freight claims, 
referred to in our last report, still continues, especially 
in large centers and in western territory, and although 
there are still, and probably always will be, some cases 
of very badly delayed claims, yet we believe on the 
whole that claims are being adjusteed with reasonable 
promptness and the carriers are certainly to be com- 
mended for the very radical improvement which has 
been made. 


“The St. Louis & San Francisco Railroad have re- 
cently made a very radical change in the settlement 
of claims for visible damage at the stations on their 
own lines, the working out of which we are watching 
with a great deal of interest. Under the plan, which 
has been in effect for years on practically all roads, 
when a shipment arrived in damaged condition and 
was refused on that account, report was made to the 
shipper and disposition asked. Shipment was generally 
brought back to the shipper, free of freight and storage 
charges, taken into stock by him and claim made for 
actual damage. In very many cases the damage proved 
to be trifling; the shipper had lost his sale, and the 
railroad had hauled the shipment free in both directions, 
a very unsatisfactory situation to both parties con- 
cerned. Under the new plan, when consignee proposes 
to refuse goods on account of damage, the agent says: 
‘No! This is your property. Bring down your invoice 
and we will examine the goods and I will pay the 
actual damage at once.’ This applies only to cases of 
visible damage and to amounts under $50, but we be- 
lieve that in practice it will effect a large saving, both 
to the railroads and to the shippers. If the plan works 
successfully on the Frisco, we have no doubt it will 
be adopted by other railroads and will, in our opinion, 
be a very great advantage to shippers generally, 

“We also desire to call the attention of our mem- 
bers to another innovation in the handling of claims 
now being introduced by the Frisco System, which we 
heartily commend to the railroads of the country as 
most worthy to be followed, and which we believe, if 
generally adopted, will go a long way toward eliminating 
the severe friction which has existed between the rail- 
roads and the public regarding loss and damage claims. 

“We can best explain this plan by quoting from 
a recent letter received from Assistant General Manager 
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Levy, under whose supervision loss and damage claims 
come: ‘We shall undertake to settle all loss and dam. 
age claims within 30 days. We know, of course, that 
a great many cannot be handled in 30 days, but we 
shall handle all we can, and at the end of 30 days, if 
we cannot make voucher or make a compromise prop. 
osition, or decline claim, we will write claimant a letter 
explaining why we are not able to do it, and such 


letters will reach them every 30 days until claim js 
finally disposed of.’ 
“We consider this a remarkable step forward in 


the way of co-operation and worthy of the highest com. 
mendation from our members.” 


The committee on freight claims was authorized to 
bring its instructions on the preparation of claims down 
to date and issue the same in pamphlet form. 


It was reported that the subject of incomplete ex. 
pense bills was now being considered by the Association 
of American Railway Accounting Officers, and the sub- 
ject was therefore continued on the league docket. It 
was suggested in discussion that if shippers would refuse 
to pay charges on incomplete expense bills the evil 


would be readily corrected, and members cited personal 
experiences in support of this. 

Inasmuch as the question of reduced rates on re- 
turned shipments is now before the Interstate Commerce 


Commission, in several formal cases, the committee on 
that subject was discharged. 


Suggested Rules to Govern in Weighing of Carload Freight. 


As chairman of the committee on weights to govern 
in the assessment of freight charges, Oscar Bell offered 
the following: 

“This committee recommends the endorsement of the 
following code of rules to govern in the weighing of car- 
load freight, and that a special committee be appointed to 
conduct negotiations on behalf of the League to secure the 
adoption thereof: 

“The actual weight on shipments constitutes the true 
basis upon which to assess transportation charges. 

“The question is one of fact to be determined in a 
manner just to both parties, and as to which the ex-parte 
action of either party cannot conclude the other. 

“1. When the weight of a carload shipment is asce! 
tained at point of shipment by weighing on track scales, 
the actua] tare should be secured, whenever possible, by 
weighing the car light before loading. 

“When the weight has been obtained at point of ship- 
ment on railroad or the shipper’s track scales, or the weight 
has been reported by the shipper and accepted by the 
initial carrier, the shipment will be waybilled at the weight 
so arrived at, subject to the minimum weight applicable 
under the carrier’s tariffs, and the car shall not be re- 
weighed while in transit, nor by the carrier at destination 
except upon request of the consignor, or consignee, or of 
the initial carrier. 

“If there are available track scales at or near destina- 
tion upon which the actual light weight and the gross may 
be secured, the car shall not in any case be weighed while 
in transit. 

“2. When the weight has not been obtained at the 
point of origin, but is secured on track scales while in 
transit, such shipment will be governed by the weight so 
arrived at and the car shall not again be weighed in transit 
except upon request of the consignor or consignee or of 
the initial carrier, and provided there are no available 
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track scales at or near destination for weighing the car 
joaded and empty. If there are available track scales at or 
near destination upon which the actual light weight and 
the gross May be secured, the car shall not, in any case, 
be reweighed while in transit, but shall be weighed at 
destination. 

“9 When a car has been reweighed while in transit 
and is not weighed at destination, the last scale weight 
shall be applied in the assessment of charges, subject to 
Rule 6. 

“4. When a car is weighed by the carrier at destina- 
tion or is weighed on the track scales of the consignee, it 
shall be weighed loaded and empty, and the net weight 
thus ascerta*ned shall be applied. If the actual light weight 
of the car is not ascertained the billed weight shall be 
applied. Subject to Rules 5 and 6. 

“5. Track scale weights secured by weighing car light 
and loaded, car in each case being uncoupled at both ends 
and standing still on the scales, shall govern as against 
track scale weights taken while car is in motion over scales 
or when standing still on scales and coupled at either or 
both ends with other car or cars. 

“6. Actual weights, which have been ascertained by 
weighing the property separately or in other ways and 
which have been substantiated by competent proof, shall 
have precedence over track scale weights in the assessment 
of charges and in the adjustment of claims. 

“7. The rules shown in the foregoing will not be appli- 
cable to such property as shows variation in weight due to 
the inherent nature of same. 

“Where reweighing is requested by the consignor or 
consignee, the question of expense incurred in the reweigh- 
ing of such cars and the compensation to be paid the car- 
rier, if any, shall be the subject of negotiations between 
the carriers and the League committee, with the under- 
standing that where the discrepancy exceeds 500 pounds 
the consignor or consignee shall not be called upon to pay 
the expense of the reweighing, a lesser difference than 500 
pounds being considered a verification of the original 
weight.” 

It was moved by Mr. Barlow that the report be 
received and final action be deferred until the March, 
1912, meeting of the league. The motion carried. 

When the question of excess baggage rates and 
maximum dimensions came up, the motion was made 
that the league appoint a standing baggage committee 
to cooperate with the National Baggage Committee 
named at Chicago last month by representatives of 
various commercial interests that are directly concerned 
in the subject. The league committee is to have au- 
thority to co-operate with this committee in conferring 
With the carriers and, if necessary, taking the matter 
to the Interstate Commerce Commission. 

It was decided to hold the next meeting the first 
week in March, 1912, the date and place to be left 
with the executive committee. 

In closing the business session, Messrs. Montgomery 
and Barlow voiced, on behalf of the league, the sincere 
appreciation of Mr. Lincoln’s services, and a rising vote 
was taken. 


Session Closes With Dinner. 

The meeting wound up with an informal dinner at 
the hotel in the evening. Following the alimentary part 
of the program, Mr, Lincoln tapped the oratorical foun- 
tain with a brief address on the co-operative purpose 
of the league and its belief in the essential strength 
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of such an idea. He then turned the meeting over to 
the toastmaster, Mr. McVann, who turned aside for a 
moment from persiflage to salve the wounds of the late 
unpleasantness of the rate advance fight: and to say 
that he felt both sides had come out of that contest 
with a better appreciation of their opponents. 

The first formal speaker of the evening was W. A. 
Garrett, chairman of the General Managers’ Association 
of Chicago. Interlarding his serious remarks with rail- 
road stories of a humorous twist, Mr. Garrett called 
attention to the fact that three bills now pending in 
Congress would mean an expenditure of over one billion 
dollars by the railroads. He questioned the advisability 
of continuing an overdose of political agitation which 
was hurting the country. For the shippers, he felt what 
they should demand was prompt, regular service, and 
in obtaining this the general managers of the railroads 
stood ready to aid. 

Chairman Gothlin of the Ohio commission and L. B. 
Boswell, to whom the club played Doctor Johnson for 
the nonce, were other formal speakers of the evening. 
Their addresses appear in another part of this issue. 

John H. Atwood, the Kansas City lawyer, was called 
upon to pronounce “the benediction.” Unfortunately, the 
speaker failed to state in what particular ritual his 
amen was incorporated. He followed up several laughter- 
provoking remarks with an attack on the recent Sanborn 
decision in the Minnesota rate case. The interstate 
commerce Act specifically exempted intrastate commerce 
from congressional control; the logic of the Minnesota 
decision was to leave the intrastate shippers helpless. 
Any construction of law that denied relief to an ag- 
grieved party was erroneous. Mr. Atwood urged that 
the shippers labor to see that the power to regulate 
purely internal commerce will remain with the states. 

The dinner was attended by a large number of 
railroad traffic officials of the city, as well as by men 
prominent in the life of the city outside of the traffic 
field. Regrets at their inability to attend, received from 
Commissioner Clark, J. C. Stubbs, W. H, Truesdale, 


William Hodgdon and George A. Post, were read by 
the toastmaster. 


CONTINUES CEMENT-PLASTER RATE SUSPENSION. 


Washington, D. C., November 17.—The Interstate 
Commerce Commission has continued until February 1, 
1912, its suspension of Supplement No. 10 to Leland’s 
I, C. C. No. 797, Southwestern Line Tariff No. 25-J, ad- 
vancing rates on cement-plaster from stations in Okla- 


homa to points in Texas. This is investigation I. & S. 
No. 38. 


HANDLES 165,108 CARS. 

San Francisco, Cal., November 17.—During the 
month of September, the Pacific Car Demurrage Bureau 
handled 165,108 cars, of which 3,717 were held overtime. 
For the same month last year the roads reported 155,012 
cars, with demurrage accruing on 2,830. 


WANTS FLAT RATES ON COTTONSEED. 


Baton Rouge, La., November 17.—The state railroad 
commission has set for hearing November 27, at Shreve- 
port, the question of abolishing concentration privileges 
under through rates at cottonseed concentrating points 
and substituting therefor flat in and out rates. 
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TRAFFIC MANAGER HAS PLACE 


Status of Industrial Transportation Expert in 
Commercial World Greater than in 
**Good Old Days’’ 


BY O. P. GOTHLIN, 
Chairman, Public Service Commission of Ohio.* 


Up to about fifteen years ago the important work of 
& commercial traffic manager was to secure from the 
railroad company rebates on shipments made by his em- 
ployers. When the situation changed so that rebates 
were no longer allowed, some shippers dispensed with 
their traffic managers under the mistaken impression 
that their day of usefulness was passed. As a matter of 
fact, the commercial traffic manager is a more important 
factor in the business world today than ever before, 
but his work is of a very different nature than under 
the old regime. In the old days it was more important 
that the traffic manager be a good “mixer” than he be 
equipped with a knowledge of tariffs, traffic policies and 
transportation law. Today he is of little use if he be 
not so equipped. 

I take it that the commercial traffic manager has 
three interests to conserve: The interests of his em- 
ployer, the interest of his locality, and the interest of 
the shipping public generally, and that these interests 
ought to coincide. Let us consider first the duties of a 
traffic manager to protect the interest of his employer. 
Because the practice of rebating no longer prevails, it 

does not follow that discrimination in rates has been 
eliminated. Discrimination can as readily be effected by 
tariff as by rebate. So far as the injured party is con- 
cerned, the effect is the same, if his preferred competi- 
tor be accorded preferential rates by tariff, or by re- 
bate. The alert traffic manager should be alive to the 
rate situation, not only as it applies from his particular 
locality, but as it applies from other localities where 
competition exists. Territorial limitation of business 
operation is determined by the rate situation. Your com- 
petitor may be 1,000 miles away, but the rates upon the 
commodity he ships and you ship may enable him to 
reach a common market on much better terms than you 
can reach it. If they do, he will secure that market and 
you will lose it. Transportation conditions being simi- 
lar, or substantially so, you are entitled to relatively 
equal rates for the same distance, This is easy to say, 
but to see that this principle is carried out in practice 
often involves many difficulties. To overcome those diffi- 
culties is your work, and that is why you are val- 
uable. 

In this connection I might refer to classification. The 
efficient commercial traffic manager must know classi- 
fication. He must keep posted up to date as to what 
classification committees do and what they are contem- 
plating. A slight twist in the wording of a clause or 
phrase in the classification may give your competitor an 
advantage over you. It is well to keep track of the 
dockets prepared before each committee meeting so 
that you may know whether or not there will come up 
at that meeting any proposition that will affect your 
business. 

*From an address entitled ‘“‘The Commercial Traffic Manager 
—His Status in the Commercial World,” delivered before the 


ae Industrial Traffic. League, at Chicago, Ill., November 
16, 3 





It is also well to be on the ground when these . 
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propositions are acted upon. 
action that will affect your interests adversely than to 
to depend upon righting the evil afterwards. 


It is better to forestall an 


Rates and changes, however, are not the only 
feature of transportation in which you are interested, 
Adequate service is a vital necessity, A favorable rate 
situation will avail you nothing if you cannot secure 
cars. It has happened that one shipper was enabled to 
appropriate the markets of competing shippers by his 
ability to securé cars, while they could not, Again a 
regular and expedited service from one center of pro- 
duction to a common market, as against irregular and 
slow service from a competing center of production, wil] 
give a tremendous advantage to the one over the other, 
Everything else being substantially equal, the buyer 
will place his orders with the producer who can give 
him the best transportation service. This feature of 
your work will keep you on the alert all the time and 
will prove or disprove your efficiency. 


In so far as the duties above outlined are con- 
cerned, you are confining yourself to a somewhat nar- 
row scope, perhaps. As a good citizen you are under 
obligations to the public to widen that scope, and, in 
common with other shippers in your locality, you are 
to endeavor to secure for your locality as favorable a 
transportation situation, generally, as obtains from other 
localities to common markets. And right here is where 
the value of co-opueration comes in. By working with 
your brother traffic managers in the same locality, but 
who are in different lines of trade, you secure the ad- 
vantage of co-operation, which is an element of strength. 

Beyond all this, comes your obligation to the general 
public wherein you co-operate in efforts toward the 
grand aim of attaining, so far as human ability is able 
to attain a relative situation, so far as transportation is 
concerned, from all points of production to all markets. 
This involves the work of securing legislation, the aim 
of which is to stifle discrimination; of co-operating in 
the bringing of actions, when necessary, before tribunals 
that have the power to afford relief. There are many 
pkases of transportation problems that bear upon the 
public generally. If one patron, or one locality, has a 
justified grievance, it often happens that the righting of 
that wrong by a proceeding before the proper tribunal 
operates as a benefit to the whole public, in which case 
it is hardly fair that a single patron, or single locality, 
shall be called upon to put forth the entire effort and 
bear the entire expense. If possible, the end should be 
attained by common effort and at the common expense. 
I take it that the National Industrial Traffic League was 
erganized for this very purpose, to secure such federal 
and state legislation as is appropriate, and from fed- 
eral and state tribunals such decisions as are necessary 
to bring about relief from evils that bear upon the pub- 
lic in common. I believe you have had a highly satis- 
factory measure of success. You are to be congratu- 
leted upon your achievements, and commended for the 
tireless, unselfish, intelligent and effective work you 
have done and are doing. You have become a power and 
an influence to be respected. 

Having outlined briefly in a general way my idea 
of the duties of a traffic manager, possibly you will par 
don me if I particularize to some extent. Notwithstand- 
ing there have been years of legislation bearing on tran> 
portation matters, and a vast number of decisions by 
courts and commissions, yet there are always new phases 
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of the problem coming up. What I mean is that there 
still appear to be occasions for justified complaints. The 
trouble is that so large a proportion of shippers are not 
sufficiently acquainted with traffic matters to properly 
present their grievances to a commission. In my own 
experience aS a commissioner I have many times found 
eases of apparently real grievances that the injured par- 
ties were unable to properly present so that relief 
could be afforded, and more than that, it is often im- 
possible to explain to a shipper so that he can under- 
stand just what he is to do to secure relief, and it is 
because he lacks the services of a trained traffic man. 
There should be more of them. It is true that there 
are many shippers whose business is not of a sufficient 
size to justify the expense of a traffic expert, but in such 
cases, the same end could be reached by the co-operation 
of a sufficient number of small shippers to secure a 
traffic expert to act for them in common. A commission 
can not undertake to go to every complainant’s place of 
business and dig out the facts necessary to prepare his 
eomplaint so that it can be acted upon. We have not 
the time, or force, to -do it. Every commission does 
do a great deal of its work informally, and whenever 
possible secures redress of real grievances without re- 
quiring formal complaints, but this cannot be done in all 
cases, and even to take up informally you must have 
the situation outlined in an intelligent manner and to 
do this requires at least a rudimentary knowledge of 
railroad practices and policies. 


There is another phase of the situation I should like 
io touch upon briefly. There seems to be a prevalent im- 
pression among shippers that it is dangerous to bring 
te a regulative body a complaint against a railroad. They 
have a sort of vague and indefinite fear of reprisal. 
There is no foundation for this impression. For eight 
years I worked as traffic manager for a large manufac- 
turing concern and I never hesitated, when I thought I 
was in the right, to be vigorous in my endeavor to se- 
cure redress, and I never suffered from reprisals. On 
the contrary, I think that a vigorous campaign in sup- 
port of what I honestly believed to be right earned me 
the respect and friendly regard of railroad officials 
rather than their enmity. As a rule, I have found _rail- 
road Officials inclined to be fair. I have not always suc- 
ceeded in making them see things through my spec- 
tacles, but I am charitable enough to accord every man 
a right to his opinion and to respect him for his convic- 
tions even though he differ with me on a disputed ques- 
tion. If you establish a reputation for fairness, if your 
actions are such as to cause those with whom you deal 
to realize that you are sincere, that you do not favor 
tricky methods, you will retain the respect of railroad 
officials no matter how vigorously you insist upon your 
nights, and you need never fear retaliatory actions on 
their part. 


Now to generalize. The prime interest of legisla- 
tion is to secure “A square deal to every man.” Trans- 
portation affects a larger proportion of the public than 
‘ny other single industry. It is the life blood of com- 
merce, Paralyze it even for a short time and you bring 
suffering and privation upon the communities affected. 
The control of transportation involves the power to 
foster or impair manufacturing and merchandising within 
the sphere of that control, The rate-making power of 
- association of railways can limit the fields of opera- 
tion of all lines of trade located within that sphere. You 
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distribute the products of the mine, factory and farm 
only so far as the established rates will permit. Hence, 
there must be public regulation of so enormous a power 
for good or evil. A railroad must derive from its serv- 
ice sold revenue sufficient to pay operating expenses and 
a reasonable return on the investment. Hence, it fol- 
lows, that if the railroad affords service to one patron 
or locality at less than a fair price, what is lacking 
must be made up from the other patrons, or a deficit is 
ereated. It is often argued that a railroad has a right 
to carry for a particular interest at less than cost, be- 
cause no one is hurt. I cannot believe this to be true. 
Preferential rates to particular interests are as much a 
detriment to public welfare as excessive rates. There 
cannot possible be unduly low rates accorded to a par- 
ticular patron or patrons without corresponding unduly 
high rates being imposed on other patrons. In my hum- 
ble opinion we should aim at a rate adjustment that will 
be relatively equal and fair to all shippers, receivers 
and localities that will not foster one interest or local- 
ity at the expense of another. That situation is as yet 
far off. 

Now, I will come to a matter in which I hope to 
enlist your interest. 

At the annual meeting of the National Association 
of Railway Commissioners held in Washington last 
month, President Burr, in his opening address, made sev- 
eral recommendations. One was that Section 720 of the 
federal statute be amended. That statute now reads as 
follows: 


The writ of injunction shall not be granted by any court 
of the United States to stay proceedings in any court of the 
state. except in cases where such injunction may be author- 
ized by any law relating to proceedings in bankruptcy. 


Mr. Burr’s recommendation was in the following lan- 
gfuage: 

There should be an act of Congress to limit the powers 
of federal courts to enjoin proceedings of state railroad com- 
missioners, and providing that the federal courts should ac- 
quire jurisdiction only by appeal from the highest state court 
to the United States Supreme Court. I think this association 
should endorse a bill to this eect and. see that it is made 


an issue in the next congressional elections, and keep it up 
until we succeed. 


The Committee on Delays Attendant upon Enforcing: 
Orders of State Railway Commissioners, to whom the 
president’s recommendation was referred, embodied in 
their report a recommendation that Section 17 of the 
Commerce Court Act of June 18, 1910, be amended so as 
to provide that 


No injunction suspending or restraining the enforcement, 
operation or execution of any statute of a state. or any rule, 
order or regulation having the force of a statute of a state, 
by restraining the action of any officer of such state in the 
enforcement or execution of such statute, order, rule or regu- 
lation, shall be issued or granted by any court or judge upon 
the ground of the unconstitutionality of such statute, order, 
rule or regulation, unless such unconstitutionality shall appear 
upon the face thereof, until after the evidence is submitted 
and the case is heard and determined upon the merits thereof. 


I presume that you understand the animus of this 
action. Relief accorded a complainant by a railroad com- 
mission is of little avail if it be deferred until several 
years’ litigation have been completed. Patrons of rail- 
roads who have justifiable complaints relative to intra- 
state transactions, and commissions that pass upon such 
complaints and issue orders according relief, desire that 
such orders be reviewed by state courts, and that re- 
views by state courts not be interfered with until the 
matter has reached the supreme judicial authority in 
the state. It seemed to the association that legislation 
by Congress was necessary to attain this, hence the adop 
tion by the association of the report of the committee 
carrying the recommendation which I have just read. It 
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is the intention of the various commissions to do all 
they can to secure such legislation. If your organization 
should deem the aim justified, and that the desired legis- 
lation would benefit the shipping public generally, we 
appeal to you to assist us. I sincerely hope that you will 
at least give the matter consideration. I feel certain 
that if your association does see fit to give its active 
support to this measure that the prospects of attaining 
it will be immeasurably enhanced, because you are a 
body with great influence. Measures recommended by 
you are accorded great respect, bcause of your high 
standing in the esteem of the thinking public. 


Telephone Report Unfounded 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., November 17.—Considerable irri- 
tation was shown at the Interstate Commerce Commis- 
sion this week on account of the publication last Saturday 
of a report that a complaint had been filed with the 
Commission charging that the American Telephone & 
Telegraph Company and the Western Union have com- 
bined and are buying out independent lines, or, if not 
buying them, are making contracts with them in which 
there is an agreement to maintain rates which the com- 
plainant will say are unjust and unreasonable. 

The fact is there has been no such complaint filed. 
The most that can be said in respect to it is that in- 
formal complaints and petitions have been sent to the 
Commission setting forth facts as to the supposed at- 
tempt of the American Telephone Company’s effort to 
control the wire business of the country. There has 
been no action on any of these papers. They may result 
in a formal complaint, but action is more likely to come 
first, if at all, from the Department of Justice. 


That branch of the government has been investigat- 
ing the so-called electrical combination for more than 
three years. It has already induced one part of it, the 
association of electric lamp makers, to consent to a 
decree of dissolution in the federal court for the north- 
ern district of Ohio. The form of the decree has not 
been agreed upon. 


There is a strong impression that the Commission 
will soon have to make an order for a general inquiry 
into telephone and telegraph rates, but even if such an 
order were to be issued now, it would probably be months 
before the Commission could make any serious move in 
the matter, because the express rate matter has scarcely 
been well started. Even if it should find that the “tele- 
graph trust” is making the kind of contracts as charged, 
the Department of Justice would be the first to take 
it up. 


COMPARES DEMURRAGE RESULTS. 


San Francisco, Cal. November 17.—The special re- 
port of the Pacific Car Demurrage Bureau, covering oper- 
ations under the $3 intrastate rate as compared with a 
rate of $1 on interstate traffic, shows that in September 
1.72 per cent of the state cars were held overtime and 
5.32 per cent interstate in California. Figures for the 
same month in 1910, when the state demurrage rate was 


$6, were .88 per cent intrastate detained and 5.91 inter- 
state. 
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FOUNDED ON CONSERVATISm 


National Industrial Traffic League Believes ip 
Power of Co-operative Methods in 
Transportation Problems 


BY L. B. BOSWELL, 
Commissioner, Quincy Freight Bureau.* 





If it were possible for one to elevate himself above 
the face of the earth, that portion of it covered py 
the United States, and be endowed with the power to 
look into the various departments that go to make 
up the great industrial and commercial world, he would 


find there are two co-ordinate branches of commerce 
that are of paramount importance, the industrial and 


transportation, that are in close relation, and _ interde. 


pendent. Neither could well exist or flourish without 
the other. 

The great division represented’ in transportation 
is a vast organization, one of the most perfect in the 
world. In all departments and subdivisions the rail. 


roads are so organized that every chord and fiber of 
their existence is touched upon and directed by some 
of the brainiest and most energetic men in the world. 
They could not well exist were it not so. Through 
organization the railroads in this country have been 
perfected to the degree now attained. 

Hence, organization is a necessity and gives strength 
and force to men’s pursuits. It enables them conjointly 
to exchange views and determine upon ways and means 
for accomplishing the best thing in the best way. 


But the great body of manufacturers, merchants and 


others who are comprised in the general term of 
shippers long have left undone that which railroads 
have done. While the carriers have been able at all 


times to meet and act practically as a unit, the shippers 
were without organization, had no method of a general 
interchange of views nor provisions for meeting con- 
ditions that arise which concern their joint interest, 
except as individuals, or through a few local associa- 
tions. 


This being a national condition as applied to ship 


pers caused some of the representative traffic men 
from the industrial field to meet in this city in 1907 
and, after conference, decide to call together the 


shippers and unite them into a national association 
for the purpose of considering the subject of trans 
portation from the shippers’ standpoint and occupy 


equal vantage ground with the carriers. Also to be 
better prepared to deal with the changed conditions 
governing interstate commerce resulting from the 
enactment of the Hepburn amendment in 1906, and the 


uncertainty then prevailing regarding the interpreta 
tion of the law by the Interstate Commerce (0m 
mission and the effect its decisions might have upon 
shippers and carriers, To be able to meet railroads 
in conference, if occasion offered, and act for shippers 
in securing reforms. To bring together in an associa 
tion conservative men of wide experience in traffic 
matters who could cope with these eminent in the rail: 


_ road world upon related subjects. 


*From an address delivered at the annual dinner 0! ‘'!* 
ange Industrial Traffic League, Chicago, Ill., November |» 
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Accordingly the National Industrial Traffic League 
was organized in Chicago, August 2, 1907, and se- 
jected Mr. J. C. Lincoln as its president and Mr. E. B. 
Boyd, secretary. While the incumbent of the latter 
ofice has changed, and Mr. W. D. Hurlbut now occu- 
pies it, Mr. Lincoln has been continued as its presi- 
dent until the present time. 

What is the avowed purpose of the league? Let 
its preamble show: 

Believing the requirements of commerce are best served by 


a thorough understanding upon the part of railways and the 
shipping public of each other’s needs, this organization stands 
for and will undertake through conference, publicity and other 
proper means to promote such knowledge of transportation 
affairs as will aid in effecting such result; to assist in the enact- 
ment of clearly defined laws governing interstate traffic and the 
interchange of views regarding intrastate legislation which does 


or may affect interstate commerce, that the public may be 
relieved of all uncertainty as to its relations to the carriers; 
also, to acquaint the regularly established tribunals of the needs 
of the shipping interests and the effect on commerce of rulings, 
— and practices either fixed or to be determined by such 
bodies 

The league is now thoroughly national in its char- 
acter, and represents upward of 80,000 shippers. Its 
membership extends to all parts of this country, It 
has enrolled some of the greatest tonnage producers 
in the United States. It has held meetings in New 


York, Pittsburgh, Charlevoix, Manitou, Chicago and 
St. Louis. 


Its deliberations cover a wide range of subjects re- 
lating to transportation and laws governing it, but in 
no instance has the league become sectional or individual 
in its scope or decisions. The thought has been always 
to treat subjects from a national viewpoint rather than 
local, as most befitting its national character. 

Subsequent to its organization, the league has, by 
action of the general body or through its committees, 
given consideration to rules of practice and reforms 
proposed or required on the part of shippers or car- 
riers. It has met in conference with practically ~every 
class or division of associations or committees of the 
carriers in relation to bills of lading, classifications, 
tariffs, rates, claims, demurrage, tracing, improved meth- 
ods of packing, equipment, and kindred topics of con- 
cern to shippers. It has endeavored at all times to 
treat upon related subjects from a business standpoint, 
for what is transportation pure and simple but a busi- 
hess proposition? 


There is an inherent right of the shipper to take 
an active part in this great branch of commerce and 
be heard, when collectively shippers pay annually over 
$2,000,000,000 to carriers. This great expenditure means 
much to the industrial world, and shippers would be 
neglectful did they not carefully guard their interests as 
4a whole in the premises. For this purpose such a na- 
tion organization as this league has a place, and a very 
important one, in this country. 

Beyond all this the voice and counsel of the Na- 
tional Industrial Traffic League has been potent in the 
halls of Congress. Through its committees it presented 
to the Senate and the House of Representatives at 
Washington the views and demands of shippers re- 
specting national legislation, and with effective results. 
Its committee, sent to Washington in 1909, was re- 
ceived most cordially and after nearly a week given 
to testimony was complimented for the clear and 
valuable evidence offered, which was very influential in 
Securing amendments advocated by this league to the 
Act to regulate commerce. It was stated by some of 
the members of the House that it was the first -oc- 
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casion the House Committee on Interstate and Foreign 
Commerce had ever had of listening to a committee 
from a national shippers’ organization. President Taft 
has honored this association by having called its 
president into a conference with him, 

The league has at all times maintained the most 
cordial relations with the Interstate Commerce Com- 
mission and has the highest respect for that honorable 
body and its distinguished members. In its conferences 
and communications with the Commission upon im- 
portant subjects, this league has been accorded pro- 
found respect and uniform courtesy. 

Representatives of the league met in conference with 
the National Association of Railway Commissioners. 
We are deeply interested in the reports and result of 
deliberations of that association. The league has at- 
tended meetings of the Commissioners on Uniform 
State Laws, upon invitation, and aided in having per- 
fected a law relating to uniform bills of lading which 
has been adopted by many states, including Illinois. The 
deliberations of the commissioners, men learned in 
various branches, and their decisions in national confer- 
ence are of high importance to the commercial world. 

In all relations with the carriers this league has 
endeavored to pursue a conservative policy. Much is 
to be gained through free and untrammeled conference 
and exchange of views. While not able at all times 
to agree, the fact of coming together and discussing the 
great and complex subject of transportation by car- 
riers and shippers tends to better relations and re- 
moves many erroneous views. 

Co-operation between carriers and shippers is much 
to be desired. We believe there is a middle ground 
which can be occupied by them in the discussion of 
subjects which arise from time to time. This league 
is the medium for the consideration of any of the 
topics which relate to transportation wherein the joint 
interests of the shippers and carriers are concerned. 

We stand ready to oppose unjust or unreasonable 
measures with the same zeal and force we would give 
to those that are worthy of our support. 

We believe, when a decision is made through joint 
conference, it will receive the indorsement of shippers 
and legislative bodies all over this country. It is in 
line with the principle of reciprocity which the carriers 
have often suggested, and which we are prepared to 
encourage to the fullest extent possible, 

It is gratifying to find that the carriers have fre- 
quently indorsed and distributed reports or recommenda- 
tions emanating from this league. 

We have been addressed on frequent occasions by 
the representatives of the railroads, concerning subjects 
of interest, and encourage this practice of mutual ex- 
change of views. 


The league has stood ready at all times to lend 
its aid in encouraging better relations. The more ad- 
vanced and thoughtful men of affairs are striving to 
overcome antipathies created in the past and create a 
better feeling between the two factions in commerce. 

We hope we are now in the dawn of a better and 
brighter area, when we can counsel together, with a 
determination to accomplish the greatest good for the 
greatest number. 

Predicating from its past, and standing squarely 
upon the record it has made, the National Industrial 
Traffic League can look to the future with every en- 
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couragement, confident it has performed its work in- 
telligently. In its capacity as a national organization 
of the shippers of the United States, its strength will 
increase and its voice be even more potent in the field 
of commerce, in which it plays so important a part. 
It must remain conservative. Its executive officers must 
be prudent and farsighted, and ready at all times to 
deal with subjects in hand with the wise policy that 
has been pursued in the past. 

Much of the credit for the successful record of the 
league is due to the able and conservative man who 
has been at its head since its organization. Deeply 
interested in its success, serving it with ability and 
establishing, under his leadership, the firmest founda- 
tions upon which to build our future structure, and 
gathering around him some of the ablest traffic men 
in the industrial world, Mr. J. C. Lincoln stands high 
in the esteem of all his colleagues and commands the 
respect of the leaders in railroad circles. It is with 
regret that we part with his able leadership, but the 
impress he has made upon this league and its policies 
must continue on, to guide those who may follow him 
as the chief executive of the league. 

The shippers of the United States owe much to 
this league for what it has accomplished during the 
short term of its existence. No previous commercial 
organization has ever entered upon the great task of 
considering the essentials of traffic in the manner and 
with the same effectiveness which distinguishes the 
record of success of this league, It would, indeed, be 
unfortunate if such an organization were to cease to 
exist or fail to receive the cordial co-operation and 
support of shippers throughout the United States. With- 
out organization, they are ineffective; with it, they are 
a power. 

Convinced as we are that this league has been 
of the greatest value to shippers, we invite them, in- 
dividually or through their different local organizations, 
to become identified with it, so its usefulness may be 
extended, its counselors drawn from among the wisest 
and its decisions made most effective in the traffic world. 

We invite the cordial co-operation and closest amica- 
ble relations with the carriers, to the end that we 
May each conserve in the best manner possible the 
great interest we respectively represent. 


Crane Railroad Case to Court 


THE TRAFFIC SERVICE NEWS BUREAU, 
P WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., November 17.—Whether the 
Crane Railroad Company, which is 1.9 miles long, in 
the borough of Catasauqua, is a common carrier and as 
such deserving of through rates with the Lehigh Valley, 
the Central of New Jersey and the Philadelphia & Read- 
ing, has been put before the Commerce Court in a peti- 
tion of the Crane Iron Works, filed Saturday. This short 
road, owned by the iron works, is practically a switching 
track for the plant situated on it. 

A complaint was brought before the Interstate Com- 
merce Commission asking that through rates and through 
routes be established with these roads, but it was dis- 
missed. The Commission held the service performed by 
the Crane road that of a plant facility. The case filed 
with the court to-day aims to overrule this finding of 
tke Commission. 
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ATTACK ON TRIMMING RATE 


Dumping Charge at Southern Piers Also Assailed 
—Commission’s Jurisdiction Questioned 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. ¢, 


Washington, D. C., November 17.—Alleged unreason. 


able rate for dumping the coal into ships and trimming 
the cargo at piers at the southern Atlantic ports, forcing 
the ships owned by the complainant to pay the trimming 
charge, notwithstanding the fact that they prefer to do the 
trimming themselves, was the basis of the argument made 


last Friday before the Interstate Commerce Commission 
in the case of the New England Coal & Coke Company 
vs. Norfolk & Western et al. 


During the argument attorneys for the Norfolk & 
Western, B. & O. and the C. & O. said the carriers 
are perfectly willing to allow the ships to do their own 
trimming. The complainants were surprised to learn 
that they had any such privilege. They read from the 
declarations made by the attorney for the C. & 0. 
when the testimony was taken that the trimmers would 
not be allowed to come upon the piers of his company 
to trim or to dump. C. Jones Rixey, attorney for the 
N, & W., in answer to questions by the Commissioners, 
said that his company would doubtless permit any com- 
petent stevedore designated by the complainants to dump 
the coal from the pier chutes; that the only reason the 
company had hired a stevedore, who sublet the contract 
for trimming, was because unless such provision was 
made the piers could not be operated in a way satis 
factory to the ships as to dispatch. 


The specific complaint was that the charge of 7 
cents for dumping and trimming at Lambeth’s Point is 
unreasonable. The railroad lawyers questioned the juris- 
diction of the Commission over the trimming charge, be- 
cause that is a marine service. Attorneys for the com- 
plainants insisted that when they hold out to ship cap- 
tains that they will perform it in connection with the 
transportation of the coal, the jurisdiction of the Com- 
mission is without reasonable question. The _ three 
ships of the complainant are equipped with mechanical 
devices for trimming cargo yet, so it is charged the 
trimming rate is assessed. 

L. A. Ford made the first argument for the com- 
plainant. Mr, Ford said the only question is as to 
whether the charge for the trimming is reasonable. In 
answer to questions by Commissioner Lane, it was stated 
that the trimming of the cargo is a service voluntarily 
performed under a charge, which, while it may not be 
published in a tariff, is at least publicly posted. Mr’ 
Ford said that the railroads appoint the stevedores, who 
in turn sublet the work of actual cargo trimming. The 
carriers make a profit out of the contracts with the 
stevedores, so that the relation between them is (that 
of principal and agent. While there is now no direct 
payment by the stevedore to the railroads, still the 
stevedores perform dumping services for the railroads 
at a price less than the charges imposed upon (‘he 
shippers. 


C. Jones Rixey, who appeared for the Norfolk & 
Western, was subjected to a series of questions by ‘ie 
Commissioners, all intended to clear up the question °S 
to whether delivery, as a matter of fact, is made to (le 
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sales agent of the mine or to the stevedore appointed 
py the railroad company. Mr. Rixey contended that 
delivery is made when the car is set on the pier knuckle, 
ready to be dumped. In answer to questions, he said 
the company will allow dumping to be done by any 
competent stevedore, at least he thinks so. As to the 
trimming, Mr. Rixey said the company never had any 
idea that, the ship owners desired to do their own trim- 
ming They never even intimated that they did not 
want the services of the stevedore. 


Colonel H. T, Wickham, for the Chesapeake & Ohio, 
vigorously defended the practices at the docks of his 
He made a speech in strong terms, until 
Commissioner Lane began asking him, why his com- 
pany maintains dumps if that is a part of the marine 


company. 


service. The colonel, without hesitation, answered that 
if the dumping chute were not provided the C. & O. 
could not remain in the business of hauling coal for 


transshipment. 


H. T. Hall, for the Virginian, said that his company 
includes the dumping, because the Virginian uses ma- 
chinery on its piers. The trimming is done at the 
request of the complaining coal company’s ship captains. 
His company is perfectly willing to have the ship cap- 
tain do his own trimming. 


W. A. Parker, for the B. & O., said the trimming 
charge was reduced at Baltimore from 5 to 3 cents per 
ton. The truth of the matter is, the complainants don’t 
want to trim their own ships, but they hope, by means of 
this complaint, to get lower trimming rates on the inclu- 


sion of dumping in the transportation charge. 


C. D. Drayton, for the coal company, questioned the 
good faith of the railroads. He said his client never 
before heard that it could do its own trimming. He 
quoted from what Colonel Wickham had said in the early 
part of the case in which railroad counsel had declared 
that the C. & O. would never allow men hired by the 
complaining company to go upon that company’s piers. 

Mr. Drayton made the point that the tariffs hold 
out to the shipper that his coal will be dumped into 
the ship at the $1.40 rate, and that therefore when 
the tariffs were revised so as to be silent on the dump- 
ing question, the charge theretofore assessed for dump 
ing and trimming clearly became a charge for trimming. 
He admitted that trimming is a marine service, but 
that when the carriers undertake to perform it in con- 
nection with transportation, the reasonableness of the 
charge becomes a matter into which the Commission 
may inquire. He declared that the only reason the coal 
company had not undertaken to trim its own cargoes is 
the fact that every fact in connection with the subject 
indicated to it that the carriers intended to allow only 
their own men to do it. 


HOLDS UP LIVE STOCK ADVANCE. 


Washington, D. C., November 17.—The Interstate 
Commerce Commission has announced the suspension, 
until March 14, 1912, of “Santa Fe System” Supplement 
No. 10 to Tariff No. 6180-E; Atchison, Topeka & Santa 
Fe’s I. GC. C. No. 5419, and I. GC. C. No. C-9171 of the 
Chicago, Rock Island & Pacific and Chicago, Rock Island 
& Gulf railways, advancing rates on cattle and calves. 
The investigation is I. & S. No. 63. 
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COMMISSION HEARS MILK CASE 


Shall Saunders Law Provisions Be Extended to 
Interstate Shipments the Question 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., November 17.—Arguments were 
made Saturday in the so-called Boston milk cases before 
the Interstate Commerce Commission. H. M. Hutchings, 
assistant attorney-general for Massachusetts, which is 
an intervener, argued that the Commission shall extend 
the provisions of the Saunders law of Massachusetts so 
as to cover interstate shipments. That statute requires 
that single-can shipments shall be carried in cars that 
are iced in summer and warmed in winter to prevent 
freezing. The Massachusetts statute was enacted to 
break up the so-called New England leased-car system, 
but thus far the railroads have ignored it .on the ground 
that it is impossible to comply with its provisions, one 
of which is that the single can shall be carried at a 
charge proportioned on the whole number of cans carried 
in the car in which it moves. 

Mr. Hutchings, in answer to Commissioner Prouty, 
insisted that it is not an unreasonable requirement that 
the railroads shall provide ice for small shipments. 

William H. Coolidge, attorney for the Boston & 
Maine, asserted that inasmuch as the tariffs of the com- 
pany he represents provide that anyone may avail him- 
self of the leased-car method of shipment, it is not an 
undue discrimination against the small shipper, especially 
in view of the fact that the tariffs specifically require 
the lessees of the specially equipped cars to carry con- 
signments made by small shippers. He pleaded for a 
continuance of a system which, he claims, has worked 
well for fifty years, and contended that it is not possible 
to meet the requirements of the Massachusetts law. 


George Albree, the chief complainant, argued his 
own case, laying particular stress upon the exclusive 
contracts entered into between the Boston dealers, who 
lease the cars, and the collecting dealers, who have been 
in the business of assembling the milk from farmers in 
various localities. He contended that while, in appear- 
ance, the leased-car system provides for the small shipper, 
these contracts in fact make it impossible for them to 
remain in the business for any length of time; that 
the whole tendency is to produce a monopoly, because 
the small shippers have not the capital needed to lease 
cars and equip them with refrigerating apparatus. 

J. F. Cusick, representing the “Organized Shippers,” 
which the other side contended is the trust, protested 
against what he called the effort to extend the ineffective 
Saunders system throughout New England. He argued 
that for the Commission to do that would be a national 
calamity, because the result would be the destruction 
of the exceptionally sanitary system of milk collection 
and distribution in Boston. He could not think of any- 
thing the Commission might do that would be worse. 
He complained about persons who knew nothing about 
the milk business, who had never done any of the things 
that the “organized shippers’ are doing, coming before 
the Commission and asking it to order those who know 
all about the business to change their methods. He said 
there is no interstate single-can business, and can be 
none, because the small dealers in Boston cannot go so 
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far afield for their supplies. He claimed that Boston 
has the best milk supply in the country, that the margin 
of profits for the dealers is the smallest, and that for 
a large number of years the average of return to the 
farmers has been larger than any other place in America, 
where conditions are all similar. 


The only criticism he had to make of the adjustment 
by the railroads is that they require the small shipper 
to pay the freight to the lessee of the car. His idea is 
that it would be much better if the carriers would restore 
their old system of selling tickets, which the small 
shipper could deliver in payment of his freight bill. 


The railroad men protested vigorously against the 
return to that method on the ground that it would sub- 
ject them to a great liability of a maximum fine of 
$20,000. They figure this liability in this way. The 
law forbids the rebating or the making of different rates 
for different persons. Under the Saunders system the 
railroad is required to prorate the whole charge for 
carrying a carload of cans in such a way that the cans 
of the small shipper shall pay the same rate as those 
of the larger consignor. Inasmuch as the maximum load- 
ing of each car is not the same every day, the rate neces- 
sarily would fluctuate, and it would be impossible to fix 
a price upon the tickets that would not one time or 
another subject the carrier to the accusation of having 
charged Smith one rate and Jones another. 


A. R. Graustein, representing the Boston Dairy Com- 
pany, which is the bete noir in this case, expressed the 
belief that the railroads, by reserving to themselves the 
power to direct that single-can shipments be received and 
carried in the leased cars, had done their full duty, 
because it is well settled that a railroad company may 
not be called upon to ice a less-than-carload shipment. 
He said there has been practically no complaint against 
the character of the service furnished by the employes 
of the contractors who have handled the single-can ship- 
ments in the leased cars. 


W. R. Sears, attorney for Hood & Sons, like several 
of his predecessors on that side of the case, made much 
of the fact that the margin of profits for the contractors 
—that is, the corporations which lease the refrigerator 
cars—is narrow. Because of that fact, he implored the 
Commission to dismiss the complaint, lest by reason of 
any order it might make it would destroy that margin 
and force the higher cost of doing business upon either 
the consumer or the farmer. 


FEDERATED TRAFFIC CLUBS IN SESSION. 


Cincinnati, O., November 17.—The second annual 
convention of the National Federation of Traffic and 
Transportation Clubs meets at the Hotel Sinton to-day. 
The seventh annual convention of the American Associa- 


tion of Freight Traffic Officers is also slated to begin 
to-day. 


ORDERS REDUCTION ON MENTHOLATUM. 


Topeka, Kan., November 17.—Acting on a complaint 
filed by the Transportation Bureau of Wichita, the 
state public service commission has ordered the Santa 
Fe, Rock Island and Frisco lines to reduce their carload 
rate on mentholatum from Wichita to Kansas City 
from 66 cents to 50 cents. The carload minimum is 
set at 30,000 pounds. 
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ATTACKS ACCOUNTING RULES 


Kansas City Southern Assails Interstate Com- 
merce Commission’s Classification. in 
Commerce Court 


—_—_. 
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WESTORY BUILDING, WASHINGTON, D. c. 


Washington, D. C., November 17.—A challenge of 
the constitutionality of that part of the Act to regulate 
commerce which authorizes the Interstate Commerce 
Commission to prescribe the manner in which carriers 
shall keep their accounts was placed before the Com- 
merce Court yesterday in a petition filed by the Kansas 
City Southern, asking for an injunction forbidding the 
Interstate Commerce Commission from doing anything 
toward the enforcement of its orders, rules and regu- 
lations on the subject of account keeping. The peti 
tion specifically denies the authority of Congress to 
enact such legislation, and, even if it has, that the 
jurisdiction of the Commission does not extend to the 
points covered by it in its rules, classifications and 
forms on that subject. The language of that part of 
the petition follows: 


“Such jurisdiction of the Interstate Commerce Com- 
mission does not in any manner extend to or embrace 
the ascertainment or determination of the capital of 
your petitioner, or, by placing a valuation upon its 
property, or otherwise, to regulate the issues of capital 
of your petitioner; that the right of your petitioner to 
keep its books of account in such manner accurately to 
show the amount of its capital is a property right, and 
that your petitioner is lawfully entitled to keep its 
accounts in such manner as to show the amounts ex 
pended in the exercise of sound business judgment on 
its property for capital purposes.” 


The taking of such property, by means of the orders, 
classifications and rules, the petitioning carrier asserts, 
is without due process of law, and therefore in violation 
of the fundamental law. 


The case grows out of the insistence by the Com- 
mission that the Kansas City Southern, in setting down 
the facts about expenditures for taking out grades, 
which it did in six places by straightening its tracks 
and abandoning parts of the old roadway, shall charge 
the cost, in large measure, to cost of operation, as if 
the new work were, to a large extent, simple work, 4 
mere incident in the operation. The road claims to 
have spent $629,000 net in removing grades by building 
new track, all of which it believes should be added 
to capital account. The accountants for the Commis 
sion figure that the Kansas City Southern is entitled 
to charge only $234,747 to the capital account, con- 
tending that the replacement cost should be deducted 
from the amount spent. 


The complaining carrier asserts that such a syste! 
of accounting would make it appear that the value of 
its property had been diminished, or that it had no! 
spent all it claims to have spent for the bettermen' 
and, as it promised, in the mortgage it gave to secure 
the payment of the bonds issued for the work. The 
petition points out that if the grades had been taken 


out by raising the sags and lowering the humps, the 
cost would have been $1,200,000, all of which could have 
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peen charged to the capital account. 
in the more economical way, and the Commission pro- 
poses to penalize it. 

Inasmuch as it is doing more work of that kind, it 
thinks the Commission should be enjoined, lest its 
credit in the selling of bonds for further improvements 
be impaired. 

Another cause of complaint is the decision of the 
Commission that when it builds new shops at Shreve- 
port, La., and abandons the old ones, as it proposes 
to do, that expense must be entered in the operating 
accounts and spread over a number of years, certain 
additions to the account being made every month. 

These things, the complainant says, may and prob- 
ably will so reduce its surplus income account that 
it will not be able to pay the dividend on preferred 
stock which it has been paying for the last five or 
six years. Its only authority to pay dividends is from 
the surplus income account, and if it must charge to 
operating account expenditures it thinks should be 
charged to capital account, there will be no money for 
dividends, although the effect of the expenditures should 
be to increase the earning capacity of the road, and 
therefore increase the account from which it can alone 
pay dividends. 

While nothing in the petition says so, it is to be 
inferred that this is the first move, on the part of 
any carrier, to prevent the Commission getting and 
exercising such control over capitalization as it has 
been striving for for years past, upon the ground that 
it is necessary to know the capitalization to prescribe 
reasonable rates and to prevent overcapitalization in 
the future, so that a carrier may not make a showing 
in court, on watered stock, that its rates are too low 
and the Commission exceeded its powers when it made 
orders forbidding increases of rates. It is a move in 
the courts to have them declare, in advance of legisla- 
tion now pending in Congress, that the regulation of 
accounts by the Commission is no part of the power 
conferred on Congress to regulate commerce between 
the states. 

It is a move on the part of at least one carrier 
to have the courts declare that the fixing of valuation 
is not a part of the power granted to Congress by 
the Constitution. If the carriers can have that part of 
the Act declared unconstitutional, they will be freed 
from a supervision that will leave them practically free 
to manage what they call their internal affairs free from 
the eyes of the Commission. 


Craffic World Changes 


J. C. Williams has been appointed traffic manager 
of the Akron, Canton & Youngstown Railway Company, 
with headquarters at, Akron, O. 

C. §S. Bather has been appointed general freight 
agent of the Texas City Transportation and the Texas 
City Terminal companies, vice R. E. Tipton, resigned to 
accept service with another company. 

A. J. O’Reilly has been appointed general agent of 
the freight traffic department of the Chicago, Indianapolis 
& Louisville Railway Company, with headquarters at In- 
dianapolis, Ind. 





It did the work 
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LEGAL DEPARTMENT 


Conducted by 
CHARLES CONRADIS, 

General Counsel, The Traffic Service Bureau. 

In this department we shall answer simple questions re- 
lating to the law of interstate transportation of freight. It is 
available both to those who are members of the Traffic Service 
Bureau and those who are not. Readers are particularly in- 
vited to write for advice on specific subjects covering the Act 
to Regulate Commerce and the decisions of the courts and the 
Interstate Commerce Commission thereunder. 

Address Legal Department, The Traffic Service Bureau, 
Washington, D. C. 

Disclosing Information Concerning Shipments Sold to 
Pay Carriers’ Charges. 

Maryland.—‘“‘Does the refusal of a shipment by con- 
signee, because of unjust demurrage and storage charges, 
and the subsequent sale of property at public sale to 
meet transportation and extra charges, warrant the 
carrier in violating section 15 of the Act, prohibiting 
the making public of the names of shipper and con- 
signee, point of origin and destination, and contents of 
shipment? Notices of auction sale gave such information 
to competitors. Did we forfeit all such rights in re- 
fusing to receive shipment?” 

The Act expressly exempts the carrier from any 
liability for giving “information in response to any legal 
process issued under the authority of any state or 
federal court, or to any officer or agent of the govern- 
ment of the United States, or of any state or territory 
in the exercise of his powers.” It is likely that this 
exemption would also extend to instances wherein the 
necessities of the case require that the goods be sold 
by the carrier for the benefit of the owner. Ordinarily, 
the fact that the carrier has a lien upon the goods, for 
its freight or on any other account, confers upon it 
no right to sell them to satisfy its charges. However, 
many states have passed statutes conferring upon the 
carrier the right to sell goods for its charges. Usually 
such statutes permit, and the nature of the proceedings 
make necessary, the disclosure of information concerning 
the nature, kind, quantity, destination and the consignee 


of the property offered for sale. 
a ae tk 


Consignor and Consignee Both Liable for the Freight. 

Kansas.—“We received an order from one of our 
customers for a car of plaster to be shipped immediately. 
On the day that car was being loaded, and with the 
understanding that car would be completely loaded by 
6 p. m., the agent of a certain railroad accepted our 
bill of lading and receipted for the freight on July 3. 
The bill of lading was mailed to us from our mill and 
a copy mailed to the consignee on this same date, It 
now develops that, because of a certain mishap in our 
mill, this car was not fully loaded until about the middle 
of the month. However, no new Dill of lading was 
issued, car arrived at destination on the first of the 
month following, and our customer having received a 
copy of bill of lading, sent him, dated July 3, assumed 
that shipment had been in transit since that time, or 
a total of 28 days. We assume that a reasonable time 
in which a railway should handle a shipment between 
the two points would be about ten days, and, of course, 
in the face of the facts and information in possession 
of our customer, he refused this shipment, the railroad 
wiring us to this effect and requesting disposition. We 
did not know of the breakdown or that shipment was 
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not forwarded from our mill on date shown on bill of 
lading until perhaps a month later, all of which time 
we were endeavoring to make disposition of the ship- 
ment and endeavoring to persuade our customer to 
accept. The reasons for our customer refusing were 
that he was forced to purchase another shipment and 
had no use for the one on hand at this station. During 
all of the time that this matter was under argument 
demurrage charges were accruing and understand ship- 
ment was placed in storage at a public warehouse. 
We find that the charges for storage and demurrage 
are such as to exceed the amount of our invoice. Can 
we rightfully refuse the shipment on this ground and 
be exempt from paying any freight and storage charges?” 

The carrier may hold you responsible for the freight, 
storage and demurrage charges actually due, based on 
the contract of shipment entered into between it and 
you when you delivered the goods to the carrier for 
transportation. For a full review of this subject, refer 
to answer to “Missouri,” under the caption of “Who 
Is Liable for the Freight?” appearing on page 790 of 
the November 4, 1911, issue of THE TRAFFIC WORLD. 


* * * 


Matters Relating Solely to Delivery Are Determined by 
Law of Place of Delivery. 

New York.—‘“In the course of our business we 
handle a great number of shipments from Europe that 
go forward by the various railways from this city in 
bond to various Canadian ports, and it occasionally 
happens that on arrival at destination the consignments 
are refused or are not taken delivery of by consignees, 
with the result that they remain on hand at King’s 
Warehouse. The goods remain in this condition until 
the legal time for the Canadian collector to hold same 
has expired, when the railroad companies are notified 
that unless the goods are disposed of they will be sold 
by customs. Upon receipt of the notice from the cus- 
toms it is usual for the railroad companies to advise 
us that the goods are on hand. For this notice to 
pass through the various railroad companies, it usually 
takes about 14 days, so that by the time we receive 
the notice it is too late for us to communicate with 
the suppliers and obtain disposal instructions previous 
to the date set for sale by the collector of customs. 
We give the above information so that you may be 
familiar with the transaction, but the point that we 
particularly require advice on is to whether it is neces- 
sary, according to law, for the initial railroad to advise 
us promptly after arrival at destination if the goods 
are on hand unclaimed.” 


Neither the Act to regulate commerce nor any 
other federal statute imposes the duty upon the initial 
carrier to notify the shipper of the arrival at destina- 
tion of an interstate shipment of goods remaining on 
hand unclaimed or refused by consignee situated in 
another state or country, Nor could the law of the 
state wherein the initial carrier is located impose such 
a duty on that carrier, unless the contract was to be 
performed wholly within that state; that is, the point 
of origin and point of destination of the shipment both 
being within the same state. In fact, a number of the 
state legislatures have passed laws requiring trans. 


portation companies to notify shippers that their ship- 
ment has either been refused or remains undelivered 
at destination. 


But the legislature of one state cannot 


—_— 


Vol. VIII, No. 21 









make laws by which. the people outside the state must 
govern their actions, except as they may have occasion 
to resort to the remedies which the state provides, or 
to deal with property situated within the state. Mat. 
ters relating to the delivery of goods are usually deter. 
mined by the laws of the place of delivery. All matters 
concerning notices of the arrival of goods, relate to 
the delivery of goods, and, as a consequence, the Cana- 
dian laws concerning delivery only govern this shipment, 
and such laws cannot bind the initial carrier residing 
in the States. 
* a ok 

Omissions in Expense Bills No Error of Carriers, 

Michigan.—“In September the A. B. Ry. Co. deliy- 
ered to our truckman an expense bill covering two 
refrigerators with certain charges. This bill did not 
show name of the shipper nor the point of origin and 
was returned to the railway company, with the request 
that they complete the bill by showing this information 
It seems that they communicated with connections to 
ascertain the point of origin and name of the shipper 
and about one month later they again delivered the 
bill with the information supplied. When the refriger- 
ators were brought in, the tags on the back of the 
cases showed that they were marked plainly from a 
consignor at A, It took them over a month to get the 
information that they could have gotten in five minutes 
by examining the marks on the cases. Several days 
later they presented to us a bill for storage which had 
accrued from the time we returned the bill to them 
until they presented it to us the second time. We 
contend that, inasmuch as the expense bill was incom 
plete, we should not be held for storage of the shipment 
while the carrier was trying to get the information that 
was left off the billing by the negligence of some Dill 
clerk. Can we demand that this information be shown?’ 

It is rather doubtful if you can legally require the 
delivering carrier to give the name of the shipper and 
the point of origin in the expense bill, and to hold 
yourself exempt from the payment of storage charges 
accruing on a shipment refused by you, pending the 
time that the carrier obtains and furnishes this informa- 
tion to you. An expense bill has in reality no accepted 
recognition and standing in law, and no binding effect 
upon either shipper, carrier or consignee. Bills of 
lading are, in fact, construed to be both receipts and 
contracts concerning the carriage. If a copy of the 
bill of lading, no doubt in your possession, covering this 
shipment gave the information required, it is quite likely 
that the courts would hold that this was sufficient 
notice to you, and would deprive you of the right to 
demand such information in the expense bill. In other 
words, that the omission was immaterial, the name of 
the consignee and point of origin clearly appearing in 
the bill of lading, and that the carrier was discharged 
from further liability by delivery thereunder. 


EXTENDS FRISCO REFRIGERATOR SERVICE. 

Official announcement has been made of the or 
ganization of the Frisco Refrigerator Line to engase 
in the transportation of all classes of perishable 
freight. R. W. Redfearn has been made president and 
general manager of this organization. E:; P. Lannan has 
been appointed general agent at St. Louis, Mo.; I. 7 
Preston at New Orleans, La., and G. E. Pierce 3! 
Chicago, Ill, 
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Bemisch Bros. vs. Long Island Rail- 


road (4541). 

Complainants allege that defend- 
ant collected on July 1, 1910, a de- 
murrage charge of $2 on a car of 
granite at East New York Station, 
New York, N. Y., shipped from 
Barre, Vt. Complainant alleges 
that said charge is excessive, un- 
reasonable and unjust, and prays 
that after due hearing and investi- 
gation defendant be made to an- 
swer such charges, and asks repa- 
ration in the sum of $2. 


Bockeler Lumber Co., The, vs. L. & 
N. (4546). 

Complainant alleges that in the 
course Of its “business it shipped 
various consignments of lumber 
from St. Louis, Mo., to Upton, 
Ind., charges assessed and collected 
being based on a rate of 10.2 
cents per 100 Ibs. 


Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 6 cents per 100 Ibs., and 
prays that after due hearing and 
investigation defendant be made 
to answer such charges, to cease 
and desist from said violation, to 
put in force more reasonable and 
just rates, and asks reparation in 
the sum of $76.04. 


Cities of Kansas City, Mo., and Kan- 
sas City, Kan., The, vs. Kansas City 
Viaduct & Terminal Ry., Metropol- 
itan Street Ry. and Kansas City 
Western Ry. Co. (4553). 

Complainants allege that on Aug. 
1, 1911, the defendant, the Kansas 
City Viaduct & Terminal Ry. Co., 
became involved in a controversy 
with the above named street railway 
companies and excluded same from 
use of the Kansas City Viaduct & 
Terminal Ry. Co.’s bridge, extend- 
ing from Kansas City, Kan., to Kan- 
sas City, Mo. 


Complainants allege that this ex- 
clusion compels railway companies 
to take a round-about course in 
transporting passengers between the 
two cities, and puts patrons to a 
great disadvantage in traveling 
over these lines. 

Complainants pray that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, and that an order be 
made compelling defendants to af- 
ford reasonable facilities for the 
transportation of passengers  be- 
tween Kansas City, Mo., and Kansas 
City, Kan. 

Corporation Commission of Okla- 
homa, The, vs. A. T. & S. F. and 
Pullman Co. (4547). 

Complainant alleges that defend- 
ants heretofore have provided a 
sleeping car service on lines of 
firstmamed defendant running be- 
tween Guthrie, Okla., and Kiowa, 


Kan., and Canadian, Tex., but re- 


cently have discontinued such serv- 


ice, j 


Complainant alleges that reason- 
able accommodations on night 
trains between said points include 
the operation of sleeping car serv- 
ice, and prays that after due hear- 
ing and investigation defendants 
be made to answer such charges, 
to cease and desist from said vio- 
lation, to put in force a sleeping 
car service between said points. 


Crane & MacMahon, Incorp., vs. To- 


ledo & O. C. et al. (4544). 

Complainant alleges that on Aug. 
2, 1910, it shipped a consignment of 
bent felloes in the rough, from St. 
Marys, O., to Dubuque, Ia., charges 
assessed and collected on shipment 
being based on a rate of 19}4%c per 
100 Ibs. 

Complainant alleges that a just 
and reasonable rate should not ex- 
ceed 18c per 100 Ibs., and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, to put in 
force more reasonable and just 
rates, and asks reparation in the 
sum of $4.44. 


Enterprise Mfg. Co., The, vs. Augusta 


& Savannah Steamboat Co., Ocean 
S. S. Co. of Savannah, Erie R. R., 
P.R. R., N. Y. N. H. & H.R. R., B. & 
M. and B. & A. R. R. (4550). 
Complainant alleges that in the 
course of its business it shipped 
various consignments of cotton piece 
goods, from Augusta, Ga., to eastern, 
New England and interior points. 
Complainant alleges that rates 
charged on shipments by defendants 
were excessive, unreasonable and 
unjust, and prays that after due 
hearing and investigation defendants 
be made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates and for such further or- 
ders as Commission may consider 
complainant entitled to. 


Haas, Geo., vs. P. R. R., Pa. Co., C. 


M. & St. P., Union Pac. and Sou. 
Pac. (4548). 

Complainant alleges that on Mar. 
6, 1910, he received at San Fran- 
cisco, Cal., a consignment of paper 
ecards, shipped from Philadelphia, 
Pa. 

Complainant alleges that the rate 
of $3 per 100 lbs., as assessed by 
defendants, which resulted in a 
charge of $22.80, is excessive, un- 
reasonable and unjust, that a just 
and reasonable rate should not ex- 
ceed $1.40 per 100 Ibs., and prays 
that after due hearing and investi- 
gation defendants be made to an- 
swer such charges, to cease and de- 
sist from said violation, to put in 
force more reasonable and just 
rates, and asks reparation in such 
sum as Commission may consider 
complainant entitled to. 
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COMPLAINTS BEFORE COMMISSION 


Digest of Petitions Lodged with Interstate Commerce Board During Past Week 





Holcker-Elberg Mfg. Co. vs. C. R. I. 


& P. and C. R. I. & Gulf (4542). 

Complainant alleges that during 
the course of its business it shipped 
sixteen boxes of auto wind shields 
from Joliet, Ill., to Dallas, Tex., 
charges assessed and collected be- 
ing based on a rate of $3.34 per 100 
lbs. Complainant alleges said rate 
to be excessive, unreasonable and 
unjust, that a just and reasonable 
rate should not exceed $1.67 per 
100 Ibs., and prays that after due 
hearing and investigation defend- 
ants be made to answer such 
charges, to cease and desist from 
said violation, and asks reparation 
in the sum of $25.88. 


Jeffris, David K., vs. N. 0. M. & C., 


M. & O. and C. & N. W. et al. 
(4548). 

Complainant alleges that during 
the period extending from Aug. 27, 
1907, to Jan. 11, 1909, he shipped 
various consignments of standard 
oak cross ties, from Thelma, New 
Houlka, Algoma, Pontotac, Houston, 
Dancy and various other points in 
the state of Mississippi to Thebes, 
East St. Louis and Cairo, Ill. (for 
beyond). 

Complainant alleges that the rate 
charged by defendants was exces- 
sive, unreasonable and unjust; that 
a just and reasonable rate should 
not exceed 12%c per 100 Ibs., and 
prays that after due hearing and in- 
vestigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put in 
force more reasonable and just rates 
and asks reparation in the sum of 
$3,191.13. 


New Roads Oil Mill & Mfg. Co. Ltd., 


The, vs. Tex. & Pac., Paris & Gt. 
Nor. and Gulf, Colo. & S. F. (4549). 

Complainant alleges that rates 
charged by defendants on cotton- 
seed from producing points in north- 
east Texas to New Roads, La., are 
excessive, unreasonable and unjust, 
and prays that after due hearing 
and investigation defendants be 
made to answer such charges, to 
cease and desist from said violation, 
to put in force more reasonable and 
just rates, and for such further or- 
ders as Commission may consider 
complainant entitled to. 


Virginia-Carolina Chemical Co., The, 


rates, and for such further orders 
vs. L. & N. and C. & O. (4545). 

Complainant alleges that rates 
charged by defendants on phos- 
phate rock, from points in the 
Mount Pleasant district of Tennes- 
see, and Jordansburg, Tenn., to 
Staunton, Va., are excessive, un- 
reasonable and unjust, and prays 
that after due hearing and inves- 
tigation defendants be made to 
answer such charges, to cease and 
desist from said violation, to put 
in force more reasonable and just 
as Commission may consider com- 
plainant entitled to. 
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NEWSPAPER COMMENT 


On Railway and Other Questions of National and Local Interest, 





In these columns, we aim to give current newspaper comment on live topics; the publication of an editoriaj 
here carries with it neither the approval or disapproval of the opinions therein expressed.—The Traffic Service Bureau, 





Six Scotch steamships—the Strathgyle, the Strath- 
leven, the Strathtay, the Strathness, the Strathpeg and 
the Strathallan—have just been chartered by our Navy 
Department to carry coal from Norfolk to San Francisco 
around Cape Horn at $5.40 a ton; the award of the busi- 
ness was under competitive bids asked for by the depart- 
ment in which only one American steamship participated 
—the J. M. Luckenbach, her bid being $8 a ton, but it 
was accepted, although $2.60 a ton increase of the other 
bids; the navy necessities demanded at least seven 
cargoes of coal to be shipped to the Pacifie coast at 
this time. The laws of the United States forbid the 
chartering of foreign bottoms in the coastwise trade, 
but the Navy Department is permitted to do it under 
certain conditions. With the completion of the Panama 
Canal will this special arrangement be allowed to con- 
tinue? There is no doubt more profit for these Scotch 
“tramps” in coal freights around Cape Horn at $5.40 
per ton than there is for the Luckenbach at $8 a ton; 
lower cost of construction and operation account for it; 
and both classes of ships have to pursue the natural 
sea routes. When the canal is in operation, however, 
the route will be through an artificial waterway pro- 
vided by the United States at a cost of probably $450,- 
000,000. There ought then to be quite enough American 
bottoms to do all the Pacific-port coal-carrying business 
for the Navy Department—for schooners and other sail- 
ing and wooden craft may then safely engage in the 
trade. But if it so happens that there were not enough 
to meet the demand, will the United States still strain 
the law and let foreign bottoms into this coastwise trade? 
Would it not be altogether the part of business wisdom 
and good governmental policy to open the canal free 
of tolls for all American tonnage engaging in the coast- 
wise trade? That would stimulate the building of do- 
mestic vessels for this purpose and competing with 
each other, and never again would the Navy Depart- 
ment be forced to charter Scotch “tramps” for a busi- 
ness primarily forbidden by law. Free passage through 
the Panama Canal for all American bottoms in the 
American coastwise trade—the legislation cannot come 
too quick to be effective—New York Commercial. 


* * * 


Interesting questions are involved in the suits of 
the Southwestern Shippers’ Club and the Denver Ship- 
pers’ Association, to be decided by the Interstate Com- 
merce Commission during the next few months. The 
hearing in the former case has been held. The Denver 
ease is being prepared. Both hinge on the rate on 
freight from Galveston to Kansas and Colorado points. 
In both cases the showing is made that the freight 
rate by sea and rail to points in the state named is 
lower through Newport News and other Atlantic coast 
points to St. Louis and Kansas City than through Gal- 


veston to Kansas and Colorado points that are no 
farther from Galveston than St. Louis and Kansas 
City are from the ports on the Atlantic coast. It is 
admitted that the rate to Kansas and Colorado points 
is made by adding to the sea and rail rate to St. Louis 
and Kansas City the local rate from those points to 
destination. This destination is in most instances no 
farther from Galveston than St. Louis or Kansas City 
are from the Atlantic coast ports. The contention made 
by these shippers’ associations in asking a _ reduction 
of the rate from Galveston is that they are entitled 
to as low a rate from tidewater as other points that 
are no further from tidewater. 


The actual cost to the railroad of carrying a ton 
of freight 1,000 miles from Newport News or Ports- 
mouth to Kansas City is no greater than the actual 
cost of carrying a ton the same distance from Galveston 
to Denver or the less distance from Galveston to Wichita. 
But Denver and Wichita have a rate from Galveston 
that is based upon the rate from Newport News or 
Portsmouth to St. Louis or Kansas City plus the local 
rate from those cities to Denver or Wichita. This is 
the situation that the Interstate Commerce Commission 
is asked to pass upon and remedy by making a rate 
from Galveston to interstate destinations that is in 
proportion to the mileage from Galveston and not the 
mileage from some port on the Atlantic Ocean. It 
would seem to be a reasonable and entirely desirable 
thing not only for the shipper but for the carrier that 
has Galveston terminals. But here comes a statement 
from the general freight agent of the Atchison system, 
giving another side of the matter in this way: 


“It would be to the interest of the Santa Fe system 
to handle as much traffic as it possibly could over its 
rails from Galveston to Wichita, and by so doing not 
be forced to divide its revenue with eastern connec- 
tions, as it now does on business which is delivered 
to its rails at Kansas City from the Hast, but just as 
soon as this condition is created the lines whose rail 
roads terminate at Kansas City and whose connections 
lead on to the seaboard cities would reduce the rates 
through to meet conditions as created via the Galveston 
route. As a consequence, in the parlance of railroad 
freight rate-making, it would mean a no-bottom proposi- 
tion. We have instances where the rates were reduced via 
the Galveston port from the seaboard cities to Colorado 
points, and the purpose of the reduction was to influ 
ence business via the Galveston route. Just as quickly 
as the reduction was made the so-called sea-and-rail 
lines reduced the rates via the Newport News or Ports: 
mouth and St. Louis routes to Colorado, and by that 


_ reduction held for their lines, on account of their ©x 


pedited service, the business which was sought to be 
secured for the Galveston port. What has just been 
referred to will happen again if the rates from the 











November 1 


seaboard ci 
via the Ga 
The sil 
stated It 
the part 0 
of carriers 
tained on 
the contine 
to adhere 
the fact tl 
the tenden 
been grow 
quence of 
But th 
exists does 
proposition 
benefits th 
to allow « 
these natt 
mental pr 
to the sé 
tude that 
igable str 
shipping 1 
traffic wo 


Washi 
W. Va., st 
ciation pc 
was argue 
last Satur 
Bluefield 
et al. Op 
exhibits 
Western 
statement 
jag that 
Pittsburg] 
ceives a 
phia to F 
proportio 
yet on it 
words, it: 
higher tk 
claimed | 
in favor 
the Roar 
territory 
traffic. 


Rs 
N.& W 
reasonab 
been on 
Hagerstc 
the Roa 
is that 
Vious as 
NX. & W 
When it 
compell 
chased 








rest, 


litorial 
sureau, 


re no 
Kansas 
It is 
points 
Louis 
nts to 
eS no 
s City 
| Made 
luction 
ntitled 
s that 


a ton 
Ports- 
actual 
veston 
Tichita, 
Vveston 
Ws or 
> local 
‘his is 
nission 
aA rate 


ot the 
a 
sirable 
r that 
tement 
ystem, 


system 
er its 
ig not 
onnec- 
livered 
ust as 
e rail- 
sctions 

rates 
veston 
1ilroad 
roposi- 
2ed via 
lorado 

influ- 
juickly 
nd-rail 
Ports- 
y that 
ar ex: 
to be 

been 
m the 





November 18, 1911 


cities to Wichita and other Kansas points 


seaboard 
via the Galveston route are reduced,” 

The situation here outlined probably exists as 
stated. It evidences a woeful want of vigilance on 
the part of shippers and a disposition on the part 
of carriers whose lines have been built and main- 
tained on the theory that the freight movement of 
the continent must be an east and west movement 
to adhere to that fallacy. This is the case despite 
the fact that it has long been disproven, and that 
the tendency to a north and south movement has 
been growing, until it is now an inevitable conse- 
quence of natural conditions. 


But the fact that this disposition to dominate 


exists does not alter the immutable justice of the 
proposition that the people are entitled to all the 
penefits that flow from natural advantages, and that 


to allow combinations of interests to 
these natural advantages is a 
mental principles. The attitude 
to the sea-and-rail routes is 
tude that smothered water competition on the nav- 
igable streams of the interior and then, when the 
shipping was destroyed, made the rate all that the 
trafic would bear.—Galveston (Tex.) News. 


Bluefield Case Argued 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., November 17.—Whether Bluefield, 
W. Va., should have lower rates to Central Freight Asso- 
ciation points like Chicago, Cincinnati and Columbus 
was argued before the Interstate Commerce Commission 
lest Saturday, when counsel submitted the case of the 
Bluefield Shippers’ Association vs. Norfolk & Western 
et al. Opening for the complainant, H. P. Arnold offered 
exhibits to show that the condition of the Norfolk & 
Western was prosperous. He followed this up with 
statements as to divisions received by that carrier, show- 
ing that it received 12 cents to Roanoke, 32 cents to 
Pittsburgh and 28% cents to Philadelphia, while it re- 
ceives a proportion of the through rate from Philadel- 
phia to Bluefield of 25% cents more than it does on its 
proportion of the rate from Philadelphia to Roanoke; 
yet on its local rate it only charges 13% cents; in other 
words, its proportion for a haul of 105 miles is 15 cents 
higher than its local rate for the same haul. It is also 
claimed that Bluefield territory is discriminated against 
in favor of Roanoke, and for the purpose of protecting 
the Roanoke jobbers, despite the fact that the Bluefield 


territory originates the preponderance of the outbound 
traffic. 


R. Walton Moore appeared in the interest of the 
N. & W., averring that all the rates complained of are 
Teasonable, and that as to the eastern rates, there has 
been only a little stretching in connection with the 
Hagerstown rate, although that has nothing to do with 
the Roanoke rate. The question of importance, he said, 
is that of the long-and-short-haul clause. Owing to pre- 
Vious agreements, he said that as to the failure of the 
XN. & W. to extend the “Virginia Cities” rate to Bluefield, 
When it has been so extended to Roanoke, the road was 
compelled to accept the rates in effect when it pur- 
chased the Shenandoah Railroad, some years ago. -The 


set at naught 
violation of funda- 

which is ascribed 
identical with the aitti- 
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question is whether it is entitled to maintain the Vir- 
ginia Cities rate to Roanoke. The fourth section merely 
presents the question of discrimination, and this is borne 
out by recent expressions of the Commission in the 
Spokane and other recently decided cases. There is 
really nothing here but discrimination, and that is a 
question of fact which requires a wide and not a micro- 
scopic view of the case and of the facts presented. He 
quoted the decision of the United States Supreme Court 
in the Import Rate Case, and drew the inference that 
when the Commission passes upon the issue of the rea- 
sonableness of the rate it discharges the functions of a 
jury at common law, and there is no case in which it 
has been held by any of the courts administering com- 
mon law that considerations of a relevant character can- 
not be taken into view. When it comes to deal with 
discrimination, it igs a question of fact. and can be dealt 
with just as a jury would do. Counsel claimed that the 
facts which have been presented eliminate that question. 

Disarrangement of the Roanoke adjustment would 
have the effect of giving Lynchburg merchants greater 
advantage in Bluefield, that would not help Bluefield, but 
would hurt Roanoke. The Norfolk & Western, in theory, 
is the sole factor, but in fact the Virginian is one that 
cannot be overlooked. Forced readjustment of westbound 
rates, he held, would simply transfer revenue from the 
N. & W. to the Virginian. Roanoke would get as good 
service as it now has, but the C. & O. and the Virginian 
would perform it. 

In reply, Mr. Arnold, commenting on the statement 
showing a loss in revenue by the N. & W. of nearly 
$125,000, remarked that it makes no difference what the 
loss will be, if the rates are unlawful. He said the 
suggestion by Mr. Moore that the adjustment, if ordered, 
would probably increase westbound rates, is foolish, 
because the complainant has proved the unreasonableness 
of the Bluefield rates. In addition to that, they are so 
ciearly in violation of the fourth section as to make 
argument on that point unnecessary. 


Coal Cars Bring Up Surplus 


Through a large increase in idle coal car equipment, 
the latest fortnightly report of car surpluses and short- 
ages, Bulletin No. 107 of the committee on relations be- 
tween railroads of the American Railway Association 
shows nearly 6,000 more idle cars than was reported in 
the last statement. 





Commenting on the present situation, Arthur Hale, 
chairman of the committee, says: 


“There is an increase of 5,984 cars in the surplus, 
making a total surplus of 45,290 cars. 


“The largest increase is shown to be in coal cars, 
which increased from 12,148 cars on October 25, 1911, to 
16,398 cars on November 8, 1911, an increase of 4,250 
cars. The increase in surplus coal cars is chiefly in 
Group 2 (New York, New Jersey, Delaware, Maryland, 
eastern Pennsylvania) and Group 3 (Ohio, Indiana, Michi- 
gan, western Pennsylvania). 

“There are also increases of 2,341 cars and 213 cars 
in box car surplus and miscellaneous car surplus, respect- 
ively, while, flat cars show a decrease of 820 cars. The 
increase in box car surplus is principally in Group 6 
(Iowa, Illinois, Wisconsin, Minnesota, Dakotas). 

“The total car shortage is practically the same as 
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reported in the previous period, although the totals for 
the various classes of cars show changes. 

“The increase in surplus cars is setting in at ex- 
actly the same period as last year, and the amount of 
increases for~this report is almost identical with that 
for the corresponding period in 1910. The total surplus 
this year, however, is slightly higher than last year, 
having been 34,581 on November 9, 1910, as against 
45,290 for this report.” 


A summary of total surpluses and shortages since 
July 6, 1910, follows: 


SURPLUSES. 
Coal, 
Gondola 
No. of and Other 
Date. Roads. Box. Flat. Hopper. Kinds. Total. 
Nov. 8, 1911..... 165 9,507 3,041 16,398 16,344 45,290 
Oct. 26, 1911..... 161 7,166 3,861 12,148 16,131 39,306 
Cee, , baa BOEe. -.« 16 10,487 3,661 16,496 18,210 48,854 
Sept. 13, 1911 166 19,419 3,247 23,795 24,261 70,722 
(Sa 175 43,604 4,656 47,882 33,994 130,136 
d@y &, 191%...... 178 52,875 6,117 70,363 36,153 165,508 
sume 7 19i1..... 173 52,651 6,792 73,462 36,101 169,006 
May 10, 1911..... 174 55,213 7,463 84,151 42,020 188,847 
April 12, 1911.. 168 47,539 9,814 93,956 35,910 187,219 
March 1, 1911.. 163 38,881 10,858 103,742 39,191 192,673 
Br Rt BOER ane oie 160 40,186 10,890 71,235 34,044 156,355 
ane @ 2911... +. 161 39,361 8,626 34,483 27,962 110,432 
Dec. 7, 1910....;. 159 16,795 3,885 10,781 22,454 53,915 
Nov. 9, 1910...... 156 9,814 2,181 4,981 17,605 34,581 
Gee. im. 1910...... 151 8,856 2,085 6,034 16,760 33,735 
Sept. 14, 1910.. 145 17,786 2,854 13,047 21,203 54,890 
Aug. 8,. 1918...... 155 41,040 3,789 29,093 31,642 105,564 
July 6, 1910...... 156 65,078 3,841 36,775 38,130 143,824 
SHORTAGES. 
Coal, 
Gondola 
No. of and Other 

. Roads. Box. Flat. Hopper. Kinds. Total. 
pee, ROA. . owe 165 13,290 730 2,986 1,770 18,776 
Oct.. 26, 1911..... 161 14,943 896 2,278 657 18,774 
>, a) 160 10,090 1,083 1,512 272 12,957 
Sept. 13, 1911.... 166 3,452 1,122 1,649 216 6,439 
Aug. 2, 1911..... 175 559 500 905 81 2,045 
July 5, 1911...... 178 897 303 67 638 1,887 
|. SS: ee 173 1,120 456 0 628 2,204 
May 10, 1911..... 174 915 516 64 74 1,569 
April 12, 1911 168 113 384 659 10 1,166 
March 1, 1911 163 1,704 261 86 780 2,831 
Feb. 1, 1911.....:4 160 336 13 763 1,287 
mete, 4 BERL. cee 161 1,064 987 160 1,297 3,508 
_ Se Se 159 5,435 1,093 3,199 2,174 11,901 
Nov. 9, 1910...... 156 11,959 1,450 5,515 2,076 21,000 
oo ee: Sl ee 151 12,153 1,199 5,433 1,634 20,419 
Sept. 14, 1910.... 145 3,368 1,093 2,474 &79 7,814 
Aug. «3, 1910...... 155 1,451 720 141 471 2,783 
July 6, 1910...... 156 118 513 20 308 959 





Will Appeal Fourth Section Case 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 


Washington, D. C., November 17.—A ridiculous report, 
that the Commerce Court has final jurisdiction over the 
fourth section case, gained currency in New York last 
week, and was reflected back here with such vigor that 
a semi-official statement came from the Commission that 
that body -intends taking the case to the Supreme Court 
with all possible speed. It was not necessary here for 
the Commission to advise inquirers that it would carry 
the case to the highest tribunal. Everybody at all fami- 
liar with affairs knew there would be an appeal at the 
earliest possible opportunity. 

The most interesting phase in connection with the 
case is the probable political effect. Representative Sims 
of Tennessee, who will introduce the bill abolishing the 
new court, and those who follow him believe the court 
has strengthened the demand for its abolition, and that 
when the time comes the members of the House from 
the South and the West will be united, regardless of 
partisan lines, in favor of the bill. Sims’ friends believe 
the senators from the middle West and the mountain 
states will be forced by public opinion to support the 
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‘claimed that the mileage basis is not controlling. 
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abolition bill, even if it does not appeal to their judg- 
ment, as a concession to the hostile sentiment the gys. 
pension of the fourth section order will call forth. The 
senators from those states, with one exception, are Re. 
publicans. Under ordinary conditions they would SUup- 
port President Taft, who advocated the creation of the 
court. In the face of demands by their constituents tha; 
the court be abolished, they will, it is expected, support 
the Sims proposal. 

The proposition that the bill remain unacted upon 
until the Supreme Court has had an opportunity to pass 
upon the cases that have evoked the strongest feelings 
meets with few evidences of approval. 


Indicted on Rebate Charge 


New York, November 17.—Thirteen indictments were 
returned yesterday by the federal grand jury, which 
has been investigating charges of rebating against sey- 
eral railway freight officials and members of firms in 
this city and Chicago. The rebating, it is alleged, was 
on shipments of merchandise between this city and 
Chicago. The rebates were paid under the guise of com- 
missions. 

The total amounts involved in the rebating, it is 
said, approximate 10 per cent of the freight charges of 
the Lehigh Valley and the Baltimore & Ohio railroad 
companies on the traffic. 

Six of the indictments are against Robert B. Ways 
of Baltimore, foreign freight agent of the Baltimore & 
Ohio Railroad Company, for giving rebates to Bernard, 
Judae & Co., Gallagher & Ascher, Oscar F. Kosche, trad- 
ing as Charles D. Stone & Co.; the American Shipping 
Company, International Forwarding Company, all of Chi- 
cago, and Peter C. Kuyper, trading as P. C. Kuyper & 
Co. of New York. 

Other indictments are against Thomas N. Jarvis, 
vice-president, and Clarence A. Blood, freight traffic man- 
ager of the Lehigh Valley Railroad Company, for giving 
rebates to George W. Sheldon & Co. of New York and 
Chicago. 

Still other indictments are against those who are said 
to have received the rebates. 

Tentative pleas of not guilty were entered by the 
two indicted officials of the Lehigh Valley Railroad. Judge 
Martin gave them until December 4 to withdraw their 
pleas or make any motion for their defense they may 
deem necessary. Each defendant furnished $5,000 bail. 


Scout Mileage Rate Scheme 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. ©- 

Washington, D. C., November 17.—In arguing the 
complaint of the Business Men’s Association of Albert 
Lea against the Baltimore & Ohio and other carriers 
that class rates, all-rail and lake-and-rail, from eastern 
Trunk Line territory from points north of the Ohio and 
east of Pittsburgh and Buffalo to Albert Lea via Chi- 
cago, are unjust, because they exceed the rates to ‘St. 
Paul before the Commission last Friday, the on 
The 
illinois Central claimed that the rates are intrinsically 
reasonable and that higher rates to Albert Lea than to 
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gi, Paul are fully justified and therefore not unreason- 
able. 

For the complainants Mr. Manahan claimed that the 
mere fact that nothing moves under the rates shows 
they are unreasonable. He said it was almost an insult 
to the Commission to suggest that the history of the 
rate-making justifies the Albert Lea adjustment. The 
mere fact that the rates to Albert Lea from Chicago are 
double per ton per mile the rates to St. Paul and Min- 
neapolis is conclusive evidence of their unreasonableness. 

“There is an unhealthy condition in southern Min- 
nesota due wholly to the maladjustment of the rates,” 
said Mr. Manahan, “which results in flourishing and over- 
srown communities in one part of the state and dwarfed 
cities in the other, and there must be a change.” 

Mr. Manahan demanded that if the Commission does 
not want to dispose of the case on the charge of rea- 
sonableness, then that it be joined with the hearing on 
the fourth section application of the Rock Island with 
regard to rates to the Twin Cities. Unless some addi- 
tional order is made in the fourth section application, 
this case will be considered as submitted, If an addi- 
tional order is made, the matters will be joined unless 
the Rock Island can show that they should not. 





Carland Takes Testimony 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., November 17.—Judge Carland of 
the Commerce Court Monday afternoon took testimony 
in the North Carolina cities case originating before the 
Interstate Commerce Commission on complaint of the 
Corporation Commission to the federal regulating body. 
The court enjoined the order, and then proceeded to take 
testimony to ascertain if, under the orders of the Com- 
mission, there would be such deprivation of property as 
to bring the matter within the constitutional prohibition. 
He examined T. S. Davant, third vice-president and 
traffic manager of the Norfolk & Western; Lincoln Green, 
trafic manager of the Southern; R. I. Cheatham, first 
assistant general freight agent of the Seaboard Air Line. 
Their testimony was merely an elucidation of what they 
had set up in the affidavits filed by them and on which 
the court granted the temporary injunction. Cross- 
examination was conducted by Professor Needham for 
the Interstate Commerce Commission and Blackburn 
Esterline for the attorney-general. 


Hear Sioux City Case Pleas 


THE TRAFFIC SERVICE NEWS BUREAU, 
WESTORY BUILDING, WASHINGTON, D. C. 
Washington, D. C., November 17.—The Interstate 
Commerce Commission heard final arguments on the 
case of the Traffic Bureau of the Sioux City Commercial 
Club against the Chicago & Northwestern and others last 
Friday, George T. Bell presenting the views of Sioux 
City commercial interests. The sole question, Mr. Bell 
Said, is as to the adjustment of rates to the territory in 
Which St. Paul and Minneapolis merchants, on one side, 
and the Sioux City merchants, on the other, should 
naturally compete. The competitive territory is a strip 
about 64 miles wide. 
Mr. Bell claimed that Sioux City merchants meet 
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their maximum rate, going toward the Twin Cities at a 
distance of about 75 miles, while the St. Paul and 
Minneapolis men don’t meet theirs until they are almost 
in Sioux City. He ridiculed the railroad claim that the 
influence of the Duluth water rate forces the westward 
blanketing of the rates that favor the Twin Cities. 

J. D. Armstrong, for the Great Northern, contended 
that the adjustment is not unreasonable to Sioux City, 
but, aside from that, he said, the blanketing that is 
the groundwork for the Sioux City complaint was forced 
by a decision of the Commission. He did not claim an 
absolute equality, but he held that so far as the Great 
Northern is concerned Sioux City has advantages that 
more than balance her disadvantages. In conclusion, 
Mr. Armstrong asked the Commission to leave alone an 
adjustment made so long ago as 1895 by the Commis- 
sion itself. He said that but for the Minnesota com- 
mission-made rate, which Judge Sanborn enjoined, the 
complaint would never have been brought. He admitted 
that the adjustment, while the Minnesota rates were 
in effect, was unfair to Sioux City. 





More Fourth Section Orders 


THE TRAFFIC SERVICE NEWS BUREAU, 

WESTORY BUILDING, WASHINGTON, D. C. 

Washington, D. C., November 17.—The Interstate Com- 

merce Commission has made public the following freight 

rate rulings on applications for relief under the fourth 
section: 

Fourth Section Order No. 290. October 9, 

Commodity Rates, 

IN THE MATTER OF THE APPPLICATION, NO. 5363, 
OF THE ATLANTIC COAST LINE RAILROAD COM- 
PANY, BY R. A. BRAND, ITS FRNIGHT TRAFFIC 
MANAGER, FOR RELIEF FROM THE PROVISIONS 
OF THE FOURTH SECTION OF THE ACT TO REG- 
ULATE COMMERCE, AS AMENDED JUNE 138, 1910. 
This application, No. 5363, made August 5, 1911,-on 

behulf of the Atlantic Coast Line Railroad Company, 

acks for authority to cancel the intermediate clause note, 
as provided in Item 4, Supplement 13, to Atlantic Coast 

Line Railroad Company’s I. C. C. No. 5217, although this 

will result in the restoration of the rates to intermediate 

points to combination or class basis, and will make the 
same higher than to farther distant points to which com- 
modity, rates are applicable. 

Upon consideration, sufficient justification not having 
been shown, 

It is ordered, That this application be, and the same 
is hereby, denied. 


1911. 





Fourth Section Order No. 289. October 9, 


Class and Commodity Rates. 

IN THE MATTER OF THE APPLICATION, NO. 5270, 
OF WM. J. SEDGMAN, AGENT, FOR AND ON 
BEHALF OF CARRIERS PARTIES TO HIS I. C. C, 
NO. 50, FOR RELIEF FROM THE PROVISIONS OF 
THE FOURTH SECTION OF THE ACT TO REG- 
ULATE COMMERCE, AS AMENDED JUNE 18, 1910. 
This application, No. 5270, made June 20, 1911, on 

behalf of carriers parties to Wm. J. Sedgman’s Agent, 

Tariff I. C. C. No. 50, asks for authority to continue 

and to establish class and commodity rates from New 
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York, N. Y., Boston, Mass., Philadelphia, Pa., Baltimore, 
Md., and points taking same rates, or basing thereon, 
as shown in items 5 and 6, as amended, of the said 
tariff, to— 

(St. Paul-Minneapolis Group.) 


Michigamme, Mich. 
Minnesota Transfer, Minn. 
Minneapolis, Minn. 
Negaunee, Mich. 
Nestoria, Mich, 
North St, Paul, Minn. 
Red Wing, Minn. 
Republic, Mich. 

St. Paul, Minn. 
South St. Paul, Minn. 
Stillwater, Minn. 
Superior, Wis. 
Washburn, Wis. 
West Superior, Wis. 
Winona, Minn. 


Ashland, Wis. 
Bayfield, Wis. 
Champion, Mich. 
Barksdale, Wis. 
Chippewa Falls, Wis, 
Duluth, Minn. 
Eau Claire, Wis. 
Escanaba, Mich. 
Houghton, Mich. 
Humboldt, Mich. 
Ishpeming, Mich. 
La Crosse, Wis. 
L’Anse, Mich. 
Marquette, Mich. 
Mass City, Mich. 


(Points taking arbitraries over St. 
Group.) 
Mankato, Minn. 
Owatonna, Minn. 
Faribault, Minn. Rochester, Minn. 
Hastings, Minn, Wassca, Minn. 
lower than rates concurrently in effect to intermediate 
points. 

It appearing, upon consideration of the matters in- 
volved herein, that the establishment of the rates re- 
ferred to in this application will increase the discrimi- 
nation against intermediate points existing August 17, 
1911, and sufficent justification therefor not having been 
shown, 


It is therefore ordered, That this application be, and 
the same is hereby, denied. 


Paul-Minneapolis 


Albert Lea, Minn. 
Austin, Minn, 





Fourth Section Order No. 291. 
Class and Commodity Rates.. 

IN THE MATTER OF THE APPLICATION, NO. 5366, 
OF F. A. LELAND, AGENT, FOR AND ON BEHALF 
OF CARRIERS PARTIES TO F. A. LELAND, 
AGENT’S TARIFFS, I. C. C. NOS. 856 AND 1776, 
FOR RELIEF FROM THE PROVISIONS OF THE 
FOURTH SECTION OF THE ACT TO REGULATE 
COMMERCE, AS AMENDED JUNE 18, 1910. 

This application, No. 5366, made August 10, 1911, 
asks for authority to establish and maintain, for account 
of the Midland Valley Railroad, at Gueda Springs, Ox- 
ford, Belle Plaine and Wichita, Kan,, the same rates 
as are concurrently in effect in F. A. Leland, Agent’s 
Tariffs I. C. C. 856 and 776; also to establish and main- 
tain at Adamsville, Kan., and Waco, Kan., local stations 
on the Midland Valley Railroad, the same rates as are 
now in effect in the said tariffs at Oxford and Wichita, 
Kan. 

This application is based upon the following ground: 
An extension of the Midland Valley Railrcad, running 
north from Arkansas City, Kan., through Gueda Springs, 
Adamsville, Oxford, Belle Plaine and Waco, to Wichita, 
Kan., will be completed and open for freight and pas- 
senger traffic on or about October 1, 1911. 
Kan., is now served by the Kansas Southwestern Rail- 
way; Oxford and Belle Plaine, Kan., by the Atchison, 
Topeka & Santa Fe and Missouri Pacific Railways, and 


October 9, 1911, 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


Gueda Springs,. 


Vol. VIN, No. 21 











Wichita, Kan., by the Atchison, Topeka & Santa Pe 
Railway, Chicago, Rock Island & Pacific Railway, ¢ 
Louis & San Francisco Railroad, Kansas City, Mexico 
& Orient Railway, and Missouri Pacific Railway. The 
rates from and to points via these lines that are not 
in accord with the provisions of the fourth section of 
the Act to regulate commerce are protected by applica. 
tions filed with the Commission on or before February 
17, 1911, and it is the desire of the petitioner to estap. 
lish the same basis of rates from and to the said pointe 
via the new line of the Midland Valley Railroad, as soon 
as the same is completed, and also to establish at the 
local. stations on this line, viz., Adamsville and Waco, 
Kan., the same rates as are now in effect at Oxford and 
Wichita, Kan., respectively. 

Upon consideration of the matters involved herein, 

It is ordered, That until the Commission passes upon 
any of the applications for relief from the provisions 
of the fourth section of the Act to regulate commerce, 
that were filed on or before February 17, 1911, by the 
carriers or their agents with respect to the rates from 
and to Gueda Springs, Oxford, Belle Plaine and Wichita, 
Kan., published in the tariffs hereinbefore enumerated, 
the application herein referred to and made a part of 
this order be, and the same is hereby, granted. 

The Commission does not hereby approve any rates 
that may be filed under this authority, all such rates 
being subject to complaint, investigation and correction 
if in conflict with any other provision of the Act. 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as to 
the rates covered and affected by such order. 





Fourth Section Order No. 292. October 9, 
Class and Commodity Rates. 
IN THE MATTER OF THE APPLICATION, NO. 5400, 
OF THE GEORGIA & FLORIDA RAILWAY, BY H. 
C. McFADDEN, ITS GENERAL FREIGHT AGENT, 
ON BEHALF OF ITSELF AND ITS CONNECTIONS, 


1911. 


FOR RELIEF FROM THE PROVISIONS OF THE 
FOURTH SECTION, WITH RESPECT TO CLASS 


AND COMMODITY RATES. 

This application, No. 5400, made August 16, 1911, 
asks for authority to establish the same class and com- 
modity rates from Adel, Ga., and South Georgia railway 
stations, via Adel, the Georgia & Florida Railway and 
connections with the latter, to points in other states, 
territories and foreign points, that are now in effect from 
Adel, Ga., and South Georgia railway stations to same 
points of destination by the Georgia Southern & Florida 
Railway and its connetcions. 

The petitioner further asks authority to be permitted 


to establish to Adel, Ga., and South Georgia railway 
stations, via Georgia & Florida Railway and Adel, the 
same class and commodity rates as are now published 
to such points in connection with the Georgia Southern 
& Florida Railway, which rates are in some instances 


higher to intermediate points than to more distant points. 

This application is based upon the grcund thai the 
Georgia & Florida Railway has recently completed and 
opened its Adel extension between Sparks and Ade!, Ga, 
and that the rates between the points of origin and the 
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points of destination named above are now in effect via 
the lines of other carriers who are protected as to such 
rates by applications to the Commission, filed on or 
pefore February 17, 1911. 

Upon consideration, 

It is ordered, That, pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section filed on or before 
February 17, 1911, with respect to the class and com- 
modity rates between the points above named, this ap- 
plication, which is herein referred to and made a part 
hereof, be, and the same is hereby, granted. 

The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all such 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provision of the Act, 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as to 
the rates covered and affected by such order. 





Fourth Section Order No. 294. October 9, 1911. 


Commodity Rates. 

IN THE MATTER OF THE APPLICATION, NO. 5404, 
OF THE ATLANTIC COAST LINE RAILROAD 
COMPANY, BALTIMORE STEAM PACKET COM- 
PANY, CHESAPEAKE STEAMSHIP COMPANY, 
CLYDE STEAMSHIP COMPANY; MERCHANTS’ & 
MINERS’ TRANSPORTATION COMPANY, NORFOLK 
& WASHINGTON STEAMBOAT COMPANY, NOR- 
FOLK & WESTERN RAILWAY COMPANY, NOR- 
FOLK SOUTHERN RAILROAD, OLD DOMINION 
STEAMSHIP COMPANY, SEABOARD AIR LINE 
RAILWAY, AND SOUTHERN RAILWAY AND CON- 
NECTIONS, THROUGH JOHN A. RYAN, AGENT, 
FOR RELIEF FROM THE PROVISIONS OF THE 
FOURTH SECTION OF THE ACT TO REGULATE 
COMMERCE, WITH RESPECT TO COMMODITY 
RATES. 

This application, No. 5404, made August 23, 1911, 
asks for authority to correct description now reading: 


Pickles, vinegar, sauerkraut, mustard (prepared), horse- 
radish, catsup, table sauces and olives, in glass or earthen- 
ware, packed, or in wood, mixed carloads, or mixed with pre- 
serves, fruit butters and jellies, in glass or earthenware, or 
cans, packed in wood, 
in tariffs hereinafter enumerated, to read as follows: 


Pickles, vinegar, sauerkraut, mustard (prepared), catsup, 
table sauces, horseradish or olives, in glass or earthenware, 
packed or in wood, when mixed with preserves, jellies or fruit 
butters, in glass or earthenware, or in cans, packed or in wood, 
carloads. 


This commodity description to apply from points of 
origin set out in the following tariffs: 

John A. Ryan’s I. C. C. Nos, 22 and 23, 

Pa. R. R.’s G. O.-I. C. C. Nos. 2710 and 2711, 

P. & R, Ry.’s I. C. C. G Nos. 58 and 60, 

B. & O. R. R’s I. C. C. Nos. 9625 and 9626, 
to common points named in Exhibit “A” attached to 
the application: 

This change in description will have the effect of 
establishing lower rates to common points named in 
Exhibit “A” than to intermediate points, and change in 
this description will have the effect of making Southern 
Classification rating applicable on mixed carloads of 


Pickles, vinegar, sauerkraut, mustard (prepared), horse- 
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radish, table sauces and olives, when not shipped with 
any of the other articles named, and will result in lower 
rates to the common points on mixture of sour articles 
than to intermediate points. 

Upon consideration, 

It is ordered, That, pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section filed on or before 
February 17, 1911, with respect to the rates on any 
of the articles named in the preceding description, from 
the above-outlined territory of origin to the common 
points named in Exhibit “A” attached to this petition, 
this application, which is herein referred to and made 
a part hereof, be, and the same is hereby, granted. 

The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all such 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provision of the Act. 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as to 
the rates covered and affected by such order. 





Fourth Section Order No. 296. October 9, 1911. 
Class and Commodity Rates. 

IN THE MATTER OF THE APPLICATION, NO, 5410, 
OF THE BIRMINGHAM & NORTHWESTERN RAIL- 
ROAD COMPANY, THROUGH C. H. MORRIS, ITS 
GENERAL FREIGHT AGENT, FOR ITSELF AND 
FOR CARRIERS PARTICIPATING WITH IT, FOR 
RELIEF FROM THE PROVISIONS OF THE 
FOURTH SECTION OF THE ACT TO REGULATE 
COMMERCE, AS AMENDED JUNE 18, 1910, WITH 
RESPECT TO CLASS AND COMMODITY RATES. 
This application, No. 5410, made August 18, 1911, 

asks for authority to establish class and commodity rates 

from and to Jackson, Bells and Dyersburg, Tenn., which 
are the same as the rates now in effect via the lines 
of other carriers from and to the same points. 

The petitioner further requests authority to establish 
rates from and to local stations on the line of the 
Birmingham & Northwestern Railroad Company which 
are in harmony with the rates now in effect to Jackson, 
Bells and Dyersburg via the lines of other carriers. 

This application is based upon the ground that the 
Birmingham & Northwestern Railroad is a new line 
shortly to be completed between Jackson, Tenn., and 
Dyersburg, Tenn.; that it has physical connection at 
Jackson, Tenn., with the Illinois Central Railroad, Mobile 
& Ohio Railroad and Nashville, Chattanooga & St. Louis 
Railway; at Bells, Tenn.., with the Louisville & Nashville 
Railroad, and at Dyersburg, Tenn., with the Chicago, 
Memphis & Gulf Railroad and the Illinois Central Rail- 
road; but that the rates now in effect from and to the 
points Jackson, Bells and Dyersburg, Tenn., are at vari- 
ance with the rule of the fourth section, and the carriers 
publishing these rates are protected as to such rates by 
applications filed with the Commission on or before 
February 17, 1911. 

Upon consideration, 

It is ordered, That, pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section, filed on or before 
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February 17, 1911, with respect to the rates from and 
to Jackson, Bells and Dyersburg, Tenn., this application, 
which is herein referred to and made a part hereof, be, 
and the same is hereby, granted, 


The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all such 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provision of the Act. 


It is further ordered, That when the Commission 
passes upon any application -for relief from the provisions 
cf the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as to 
the rates covered and affected by such order. 





Fourth Section Order No. 299. October 9, 1911, 
Rate on Walnut Logs. 

IN THE MATTER OF THE APPLICATION, NO. 5279, 
OF THE MISSOURI PACIFIC RAILWAY COMPANY 
AND THE ST. LOUIS, IRON MOUNTAIN & SOUTH- 
ERN RAILWAY COMPANY, BY A. T. STEWART, 
ASSISTANT TO THEIR VICE-PRESIDENT, FOR 
RELIEF FROM THE PROVISIONS OF THE 
FOURTH SECTION, WITH RESPECT TO RATE 
ON WALNUT LOGS. 

This application, No. 5279, made June 22, 1911, asks 
for authority to issue consecutively numbered supple- 
ment to I. C. C. A-1657 and provide rate of 13 cents 
per hundred pounds upon walnut logs, carloads, from 
Natchez, Miss., to Cairo, Ill, without making such rate 
applicable from and to intermediate points. 


This application is based upon the ground that the 
rate on walnut logs from Natchez, Miss., to Cairo, II1., 
now in effect via the line of the Mlinois Central Rail- 
road and the Yazco & Mississippi Valley Railroad, is 
13 cents per hundred pounds, and that this rate is not 
made applicable from and to intermediate points, the 
Illinois Central Railroad and the Yazoo & Mississippi 
Valley Railroad being protected as to such rate by an 
application filed on or before February 17, 1911, for 
relief from the provisions of the fourth section. 

Upon consideration, 


It is ordered, That, pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section filed on or before 
February 17, 1911, with respect to the rates on walnut 
logs, carloads, from Natchez, Miss., to Cairo, Ill, this 
application, which is herein referred to and made a part 
hereof, be, and the same is hereby, granted. 

The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all sueh 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provision of the Act. 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto, will 
automatically cancel the permission herein granted as to 
the rates covered and affected by such order. 





Fourth Section Order No. 301. 
Class and Commodity Rates. 
IN THE MATTER OF THE APPLICATION, NO. 5435, 
OF THE SOUTHERN PACIFIC COMPANY-ATLAN- 
TIC STEAMSHIP LINES, BY R. S. STUBBS, ITS 
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GENERAL FREIGHT AGENT, FOR ITSELF ANp 
ON BEHALF OF ALL CARRIERS CONCURRING IN 
SOUTHWESTERN LINES’ TARIFF NO, 5-J (Wy. 

J. SEDGMAN, AGENT, I. C. C, NO. 56, AND F, A. 

LELAND, AGENT, I. C. C. NO. 781), FOR RELIEF 

FROM THE PROVISIONS OF THE FOURTH SEc. 

TION, WITH RESPECT TO CLASS AND Cos. 

MODITY RATES. 

This application, No. 5435, made September 8, 1911, 
asks for authority to continue and to establish rates 
for the transportation of commodities from points in 
Atlantic Seaboard territory, as described in the above. 
named tariff, to points in Arkansas, which are lower 
than rates concurrently in effect to intermediate points 
in the states of Louisiana and Texas. 

The petitioner asks for authority to apply, via the 
ports of Galveston, Tex.,, and New Orleans, La., from 
Atlantic Seaboard territory to points in Arkansas, the 
Same rates as are applicable via Atlantic port routes 
published in said Southwestern Lines’ Tariff No. 5-] 
(Wm. J. Sedgman, Agent, I. C. C. No. 56, and F. A. 
Leland, Agent, I. C. C. No. 781). 

Under consideration, 


It is ordered, That, pending the action of the Con- 
mission upon any of the applications for relief from the 
provisions of the fourth section, filed on or before Feb- 
ruary 17, 1911, with respect to any of the rates from 
Atlantic Seaboard territory to points in Arkansas car- 
ried in the above-described tariff, this application, which 
is herein referred to and made a part hereof, be, and 
the same is hereby, granted. 

The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all such 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provisions of the Act. 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as 
to the rates covered and affected by such order. 





Fourth Section Order No. 302. October 6, 
Class and Commodity Rates. 

IN THE MATTER OF THE APPLICATION, NO. 5445, 
OF THE MALLORY STEAMSHIP COMPANY, BY 
W .P. LEVIS, ITS GENERAL FREIGHT AGENT, 
FOR ITSELF AND ON BEHALF OF ALL CAR: 
RIERS CONCURRING IN SOUTHWESTERN LINES’ 
TARIFF NO. 5-J (WM. J. SEDGMAN, AGENT, I. 
Cc. C. NO. 56, AND F. A. LELAND, AGENT, I. C. C. 
NO. 781), FOR RELIEF FROM THE PROVISIONS 
OF THE FOURTH SECTION WITH RESPECT TO 
CLASS AND COMMODITY RATES. 

This application, No. 5445, made September 11, 1911, 
asks for authority to continue and to establish rates 
for the transportation of commodities from points in 
Atlantic Seaboard territory, as described in the above 
named tariff, to points in Arkansas, which are lower 
than rates concurrently in effect to intermediate points 
in the states of Louisiana and Texas. 

The petitioner asks for authority to apply, via the 
ports of Galveston, Tex,, and New Orleans, La., from 
Atlantic Seaboard territory to points in Arkansas, the 
same rates as are applicable via Atlantic port routes 


1911. 
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published in said Southwestern Lines’ Tariff No. 5-J 
(wm. J. Sedgman, Agent, I. C. C. No. 56, and F. A. 
leland, Agent, I. C. C. No. 781) 


Under consideration, 

It is ordered, That, pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section filed on or before 
February 17, 1911, with respect to any of the rates from 
Atlantic Seaboard territory to points in Arkansas car- 
ried in the above-described tariff, this application, which 
is herein- referred to and made a part hereof, be, and 


the same is hereby, granted, 

The Commission does not hereby approve any rate 
or rates that may be filed under this authority, all such 
rates being subject to complaint, investigation and cor- 
rection if in conflict with any other provision of the Act. 

It is further ordered, That when the Commission 
passes upon any application for relief from the provisions 
of the fourth section, with respect to the rates herein 
referred to, the order issued with relation thereto will 
automatically cancel the permission herein granted as 
to the rates covered and affected by such order. 





Fourth Section Order No. 237. October 2, 1911. 
Proportional Rates. 

IN THE MATTER OF THE APPLICATION, NO. 5383, 
OF THE CAROLINA, CLINCHFIELD & OHIO RAIL- 
WAY, BY J. J. CAMPION, ITS VICE-PRESIDENT 
AND TRAFFIC MANAGER, FOR RELIEF FROM 
THE LONG-AND-SHORT-HAUL PROVISION OF 
THE FOURTH SECTION OF THE AMENDED ACT 
TO REGULATE COMMERCE WITH RESPECT TO 
PROPORTIONAL RATES FROM ST. PAUL, VA., 
TO POINTS IN NORTH AND SOUTH CAROLINA, 
GEORGIA AND FLORIDA. 

This application, No. 5383, made August 16, 1911, by 
the Carolina, Clinchfield & Ohio Railway, asks for au- 
thority to supplement its tariff, I. C. C. No. 130 (St. 
Paul Tariff No. 2), so as to revise and keep in effect the 
Same rates from St. Paul, Va., applicable on _ traffic 
originating in the states of Arkansas, Arizona, Colorado, 
California, Idaho, Illinois, Indiana, Iowa, Kansas, Ken- 
tucky, Louisiana, Michigan, Minnesota, Missouri, Mon- 
tana, Nebraska, Nevada, New Mexico, New York, North 
Dakota, Ohio, Oklahoma, Oregon, Pennsylvania, South 
Dakota, Tennessee, Texas, Utah, Washington, West Vir- 
ginia, Wisconsin and Wyoming to desinations in North 
and South Carolina, Georgia and Florida, as concurrently 
in effect from Roanoke, Lynchburg, Richmond, Peters- 
burg, and Norfolk, Va. 

Upon consideration, 

It is ordered, That pending the action of the Com- 
mission upon any of the applications for relief from 
the provisions of the fourth section, filed on or before 
February 17, 1911, with respect to any of the rates herein 
referred to, this application be, and the same is hereby, 
granted, 


SAE 


DAVIS CAR DEMURRAGE REGISTER 


, —_ a record of your cars and keep it right. My register is made right for 

» Whether for regular rule or average rule. I have been a demurrage man for 20 

Hh and know what you require. Full instructions how to keep it and a copy 
emurrage rules (Uniform Code) go with it. 


PRICE $5.00, PREPAID. 


H. L. DAVIS. Car Demurrage Specialist 
Sisitente teas 143 LIBERTY ST., NEW YORE CITY 
urrage Complications Solved. 
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TRANS - CONTINENTAL FREIGHT CO. 


203 So. Dearborn Street, Chicago 
29 Broadway, New York 


GENERAL FREIGHT FORWARDERS 


HOUSEHOLD GOODS, MACHINERY and other 
commodities forwarded to and from the PACIFIC 
COAST and intermediate points at reduced rates. 


Special reductions are offered on MERCHANDISE 
of all descriptions and MACHINERY via Pacific Coast 
to Philippine Islands, China, Japan and all Oriental 
points. Also Australia and New Zealand. 


Write us for particulars. 


William Dunton Kerr 


Commerce Counsel 


Practice Before Insterstate Commerce and 
Railroad and Warehouse Commissions 


115 SOUTH LA SALLE STREET, CHICAGO 


: ; {Main 1550 
Consultation Invited Telephones ; 4 ito. 51681 


WANTED 


A traffic man of twelve years’ experi- 
ence, both railroad and industrial, also 
executive experience in commercial 
lines, desires change. Would consider 
investing. Excellent reference. 


V-390, THE TRAFFIC WORLD, CHICAGO 





ARTHUR B. HAYES 


ATTORNEY-AT-LAW 
WESTORY BUILDING WASHINGTON, D.C. 


Former member of the Department of Justice as 
Solicitor of Internal Revenue 


Interstate Commerce Litigation 
a Specialty 











If you want to ke 
for you. 


THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


BIND THEM UP 


ep your back issues of THE TRAFFIC WORLD, let us bind them, 





Vol. VIII, No, 9 





Per Year, tariff section included, 4 volumes, $5.00 


“ omitted, 2 


<: 2.50 


We pay NO Transportation Charges. 


THE TRAFFIC SERVICE BUREAU 


30 SOUTH MARKET STREET, CHICAGO 





Directory of Transfer Agents, Freight Forwarders, 


Warehousemen, 


Custom House 


Brokers, etc. 


CARLOAD RATES Less Carload Shipments 


WAKEM & McLAUGHLIN, Inc. 


CHICAGO - 


- NEW YORK 


Operating nine warehouses, bended and free. Regular com 
bined car service to and from all points; we are the pioncers. 


WAREHOUSEMEN—BANKERS—CUSTOMS BROKERS—FREIGHT FORWARDERS 








BUFFALO, N, Y. 


BUFFALO STORAGE & CARTING 
CO., 350-356 Seneca St. “Unsurpassed 
facilities’ for storing, handling, trans- 
ferring and forwarding goods. Tele- 
phone No. 633. 





CHICAGO, ILL. 


JUDSON FREIGHT FORWARDING 
CO., INC., 443 Marquette Bldg. Car- 
load distribution to all railroads at 
Chicago without teams; L. C. L. ship- 
ments of machinery forwarded at re- 
duced rates to all principal western 
and Pacific Coast points. 


MIDLAND WARBHOUSE & -TRANS- 
FER CoO., 43d and Robey Sts. Belt 
line warehousing and reshipping with- 
out teams. Carloads received rail or 
lake and reshipped rail, L. C. I.., at 
Chicago rates. Insurance rate, 29c. 


G. W. SHELDON & CO., Monadnock 
Block. Import and export freight con- 
tractors, warehousemen amd insurance 
agents; custom house brokers and 
sustom house attorneys. 





SOUTHWEST TRANS- 
FER & STORAGE CO. 


OKLAHOMA CITY, 
OKLA. 





CHICAGO, ILL. 


INTERNATIONAL FORWARDING CoO., 
Manhattan Building. Foreign and 
domestic freight forwarders, con- 
solidators,, distributors, warehouse- 
men and custom house brokers, 

Our motto: SERVICE FIRST. 





DAVENPORT, IA. 


SCHICK’S EXPRESS & TRANSFER 
CoO., 118 and 120 West Front Street. 
General transfer and forwarding 
agents; Gaghtop ing: , storage; ware- 
house. or “ess consigned to 
our care will be delivered promptly. 





DETROIT, MICH. 


THE READING TRUCK CoO., Sixth and 
Congress Streets. Authorized cartage 
agents for the Wabash and Canadian 
Pacific railways and for the Anchor 
Line steamers. Special attention given 
to distribution of carload freight for 
two or more parties. Merchandise de- 
livered as ordered. 





LOS ANGELES, CAL. 


LOS ANGELES TRANSFER CoO., 330 
South Broadway. Baggage and freight 
distribution; eoungiinente and car- 
loads our specialty. Bstablished 1885. 





THE TOLEDO WARE- 
HOUSE CO. 
1309-19 Lagrange Street. 
TOLEDO OHIO 


LOUISVILLE, KY. 


LOUISVILLE PUBLIC WAREHOUSE 
COMPANY, INC. Import and export 
freight contractors, transfer and re- 
shipping agents, custom house brok- 
ers. Bonded and free warehouses. 


a eSs—SS—S—OSC 


ST. LOUIS, MO. 


ASHLEY WAREHOUSE CO. Bonded 
and general storage. Drayage facill- 
ties. Cars promptly handled. Custom 
house entries attended to. Insurance 
18c. Track connections. 


BONDED EXPRESS & TRANSFER 
CO. Distributors of bulk shipments 
carloads or less. Consignments 8° 
licited. 





SALT LAKE CITY, UTAH. 


A. STIEFEL PIONEER TRANSFER 
Kearns Building. General tra ~ 
and distributing a mts, Carload 
tribution our § 


prompt. Ds ished 1872 
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THE TRAFFIC WORLD AND TRAFFIC BULLETIN 


THE BOOK SHELF 





er 
The Act to Regulate Commerce..............-- $0.25 
Peel CINGM IIRa a 00.< cSeeec es sdocccvecwons 
Supplement No. 1 to 18A...........+seeeeeee 
Conference Rulings Bulletin No. 5............. 
Supplement No. 1 to IR MIE no 5 Udde see see 
Regulations Governing the Issuing of Passes.... 
Regulations for the Transportation of Dangerous 

Articles Other Than Explosives....... 
ou ee66e bene ae 


5-Road Capacity 
3-Road Capacity 
1-Road Capacity 


Registered Tracers 


Railroad Freight Rates, L..G. McPherson...... . 
The Working of the Railroads, L. G. McPherson. . 
Transportation in Europe, L. G. McPherson..... 
When Railroads Were New, C. F. Carter........ 
Interstate Transportation, Barnes ............. 
Railway Traffic and Rates, Johnson & Huebner.. 
Railway Rate Theories, Hammond... 
Railroad Administration, Morris................ 2.15 
American Railway Transportation, Johnson...... 
Confessions of a Railroad Signalman, Fagan..... 
Labor and the Railroads, Fagan..... 
Hutchinson on Carriers............. 


Quantity price on any of the above 


35 
05 
35 
10 
25 





25 


AA = Steel Tanks 
“ee ewoeeeneee 2 49 Pipe 
163 Hose 
1.63 Hose Couplings 
2.16 Belting 
6.00 
5.42 
ee 


will be quoted upon application 








Sell The OIL TRADE 


Some 1,100 Independent Oil Jobbers and 
Refiners and nearly 10,000 Oil Producers in 
this country are Constantly in the market for 


Tank Cars 
Boilers 
Steam and 
Gas Engines 
Chemicals 


You can reach this big and growing market 
ONLY through 


The National Petroleum News 


Representing Independent Oil Men 
Rose Building 


Cleveland, Ohio 


Employ it as YOUR Salesman. Write Us. 





The Traffic Service Bureau 
30 South Market Street, Chicago 








LEADING COMMERCIAL AND TRAFFIC ORGANIZATIONS 


The National Industrial Traffic League. 
Object—The object of this league is 
to interchange ideas concerning traffic 
matters, to co-operate with the Inter- 
state Commerce Commission, state rail- 
road commissions and _ transportation 
companies in promoting and securing 
better understanding by the public and 
the state and national governments of 
the needs of the traffic world; to secure 
proper legislation where deemed neces- 
sary, and the modification of present 
laws where considered harmful to the 
free interchange of commerce; with the 
view to advance fair dealing and to 
Promote, conserve and protect the com- 
mercial and transportation interests. 
Membership—Those eligible as mem- 


bers are traffic directors, managers, 
commissioners or other officials in 
charge of traffic of industrial or com- 
mercial organizations and traffic officers 


of representative shipping concerns in 
the United States. 
Officers 
J. M. Belleville, President, 
G. F. A., Pittsburgh Plate Glass Co., 
Pittsburgh, Pa. 

H. G Wilson, Vice-President, 
Comm’r, Transportation Bureau of 
Commercial Club, Kansas City, Mo. 
WwW. b. Hurlbut, Secretary-Treasurer, 


_M.. Wisconsin Puln & Paper Cox, 
89 Jackson Blvd., Chicago, Il. 


’ ILLINOIS. 
Lake County Manufacturers’ Association. 
: Sedgwick, Pres., Waukegan. 


National Implement and Vehicle Associa- 
tion. W. J. Evans, Freight Traf. Mar., 
American Trust Bldg., Chicago, Ill. 

Sterling 
Manufacturers’ and Shippers’ 
Association, 

In charge of traffic at industries at 
Sterling and Rock Falls, Ill. 


BD, F.. SATOMI, 20sec cccveeses President 
\fe SS . eer, Vice-President 
ae Wi Bebe<ecsec< Secretary-Treasurer 
We Be ER ers csedcees Traffic Manager 
MINNESOTA. 


Northern Pine Manufacturers’ Associa- 
tion. H. S. Childs, Secy., Minneapolis. 


MISSOURI, 


Business Men’s League. P. W. Coyle, 
Comm’r, 614 Bank of Commerce Bidg., 
St. Louis. 


Commercial Club. 
St. Joseph. 


Kansas City Transportation Bureau of 
the Commercial Club. H. G. Wilson, 
Trans. Comm’r, 105-6-7 Board of Trade 
Bldg., Kansas City. 


H. G. Krake, Comm’r, 


NEW YORK 
Albany Chamber of Commerce. Wm. B. 
Jones, Secy., 95 State St., Albany. 


TENNESSEE. 


The Memphis Freight Bureau. F. M. Nor- 
fleet, President: L. R. Donelson, Vice- 
President: James S. Davant, Commis- 
sioner, Memphis, Tenn. 


TRAFFIC CLUBS 


National Federation of Traffic and Trans- 
portation Clubs. J. V. Hartman, Pres.; 
Carl K. Landes, Secy. 

The Chicago Transportation Association. 
J. A. Angell, Pres.; L. H. Mann, Secy. 

The Traffic Club of New York. F. E. Her- 
riman, Pres.; C. A. Swope, Secy. 

The Traffic Club of Chicago. Frank P. 
Eyman, Pres.; Guy S. McCabe, Secy. 
The Traffic Club of Philadelphia. F. A. 
Bedford, Pres.; C. W. Summerfield, 

Secy. 

The Traffic Club of St. Louis. A. Hilton, 
Pres.; A. F. Versen, Secy.-Treas, 

The Traffic Club of Pittsburgh. F. A. 
Ogden, Pres.; D. L. Wells, Secy. 

The Transportation Club of Indianapolis. 
John L. Ketcham, Pres.; L. E. Stone, 
Secy. 

The Traffic Club of New England, Boston. 
T. E. Byrnes, Pres.; Wm. Brown, 
Secy. 

The Transportation Club of Cincinnati. 
C, C. Spaulding, Pres.; W. C. Hull, Secy. 

The Transportation Club of Louisville. 
L. J. Irwin, Pres.; Fred H. Behring, 
Secy. 

The Transportation Club of Toledo. Thos. 
Conlon, Pres.; L. G. Macomber, Secy. 
The Traffic Club of St. Paul. J. R. Jones, 

Pres.; A. L. Bowker, Secy. 

The Traffic Club of Newark. A. Preston 
Jump, Pres.; Robert E. McHugh, Secy. 

The Traffic Club of Seattle. F. W. Parker, 
Pres.; F. R. Hanlon, Secy. 

The Transportation Club of Detroit, Mich. 
— G. Norvell, Pres.; W. R. Hurley, 

ecy. 

The Railroad Club of Kansas City, Mo. 
James L. Marens, Pres.; Claude Man- 
love, Secy. 

The Transportation and Traffic Club, 
Birmingham, Ala. L. Sevier, Pres.; 
O. F. Redd, Secy. 


ORDER NOW 


Ready January 15th 


THE OFFICIAL REPORT 


OF THE PROCEEDINGS OF THE 


National Association of Railway 


Commissioners 
1911 CONVENTION 


IN| PUBLISHING THESE PROCEEDINGS, THERE WILL 
BE INCLUDED IN THE VOLUME THE FOLLOWING: 


All State and Federal Laws Regulating Traffic 


A Digest of the Decisions of the Various State 
and Federal Courts Under the Above Laws 


The compilation of the Laws and Decis- Being an OFFICIAL PUBLICATION, 
ions is now being prepared by a corps backed by and having the co-operation of 
of experts, who have had many years’ the Association, its reliability and value will 
experience in such work. be unquestioned. 


YOU WILL WANT IT AS A PERMANENT 


REFERENCE WORK 


Bound in Morocco, percopy ... . . . $10.00 
Bound in Buckram, percopy . .... . 7.50 


THE TRAFFIC SERVICE 
BUREAU 


30 South Market Street, CHICAGO 


~ ‘Enter 
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